Spencer R. Knapp
Email: sknapp@dinse.com

July 30, 2020

Thomas Little, Chair
Board of Civil Authority
Town of Shelburne
Shelburne, Vermont 05482
Re: Shelburne Farms Tax Appeal
Dear Tom,
I write to provide the Board of Civil Authority with the legal basis for Shelburne Farms’
appeal of the tax assessment on the so-called Treehouse Cottage property. As Alec Webb
explained in the preliminary hearing, we believe the Treehouse Cottage should be exempt from
property taxation under 32 V.S.A. § 3204, like almost all of Shelburne Farms’ other property.
We have reviewed the materials provided by Ted Nelson, the Town Assessor, including
the Memorandum dated May 20, 2020, by Brian Monaghan, the Assessor’s attorney, and a
follow up email from Brian to Ted, dated June 23. We considered this information carefully but
respectfully disagree with the conclusions reached by Ted and Brian for the reasons outlined in
this letter.
This letter begins by providing a brief description of the Treehouse Cottage, then
provides background information on the Town’s longstanding exemption of Shelburne Farms’
property, and concludes by explaining why we believe the Treehouse should also be tax exempt.
At the hearing on August 31, we will be pleased to follow up on this, and will of course be
available to respond to the Board’s questions.
The Treehouse Cottage
The Treehouse is a 420 sq. ft. summer cottage owned by Shelburne Farms on a 1.3 acre
parcel of land at 1674 North Gate Rd. on the northern edge of Shelburne Farms’ 1400-acre
campus. Like the entire Shelburne Farms’ property, the Treehouse, is open to the public,
unconditionally dedicated to public uses, and officially designated by the National Park Service
as part of a National Historic Landmark based on its historic significance.
The cottage is adjacent to Shelburne House, the historic Webb-Vanderbilt residence that
is maintained by Shelburne Farms as a historic landmark, faithfully preserved by Shelburne
Farms as the centerpiece of its historic property, and operated as a seasonal country inn and
restaurant. The Treehouse is one of three similar cottages surrounding Shelburne House – the
other two being known as the Glasshouse and the Pottery Cottage. All three cottages are operated
as public accommodations in conjunction with Shelburne House. The location of the Treehouse
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on the entire Shelburne Farms campus is shown on Exhibit A, and a more detailed map showing
the proximity of the Treehouse to Shelburne House, the Annex, the Glasshouse, and the Pottery
Cottage is attached as Exhibit B.
The Treehouse Cottage has an assessed valuation of $512,200, which is not in dispute in
this appeal.
Until last December 2019, the Treehouse Cottage was privately owned and situated on a
1.3 acre parcel, known as “Lot 2,” under a long-term lease from Shelburne Farms. Because of its
private ownership and use, the Cottage was not previously eligible for a property tax exemption.
In December, this changed. The Treehouse cottage was acquired by Shelburne Farms through
charitable donations, the long-term lease was extinguished, and the Treehouse was integrated
with Shelburne House and the other nearby cottages to become a tax exempt “public use,” like
all of the other Shelburne Farms property.
Exemption of Shelburne Farms’ Property
Since 2002
The public use exemption of Shelburne Farms’ property has a long history and solid legal
foundations. Virtually all of the land and buildings included in Shelburne Farms’ 1400-acre
campus, including Shelburne House and the adjacent cottages have been determined by the
Town to be “public uses” exempt from property taxation under 32 V.S.A. §3204 since at least
the 2002 tax year.
The exemption by the Town largely followed the analysis in two letters provided by
Shelburne Farm, to Spencer Potter, the Town Assessor at that time: the first dated April 2, 2001
is attached as Exhibit C; and the second dated March 8, 2002 is attached as Exhibit D. and
subsequent correspondence. The two letters provided a description of the public uses of the
Shelburne Farms property at that time and outlined the legal basis for exempting the property
under § 3204 and the applicable case law, particularly the decision of the Vermont Supreme
Court in American Museum of Fly Fishing Inc. v. Town of Manchester, 151 Vt. 103 (1989).
Although the Town did not provide its own written legal analysis of the exemption
issues, it accepted the analysis provided by Shelburne Farms in 2001, and in a letter from
Spencer Potter, dated April 15, 2002 and attached as Exhibit E, the Town determined that
substantially all of the Shelburne Farms Property, including Shelburne House and the
surrounding guest cottages, should be tax exempt. The State of Vermont participated in the
2001-2 discussions and accepted the Town’s exemption decision. Neither the Town nor the State
have changed their legal position on the exemption issue since that time.
Developments Since 2002
Since 2002, the public uses of the Shelburne Farms property have not changed from those
described in the two letters to Spencer Potter attached as Exhibits C and D. The property
continues to be “unconditionally dedicated to public, educational uses in furtherance of
Shelburne Farms’ commitment to environmental stewardship.” As in 2002, the property remains
“open to public access for educational uses and for public appreciation and enjoyment.”
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Shelburne Farms continues to offer a wide range of public educational programs on its property;
schools and colleges continue to make use of the property as an educational resource; the
walking trails at Shelburne Farms continue to be maintained and open to the public year-round
for hiking, skiing and snow-shoeing; more than 140,000 visitors come to Shelburne Farms in a
normal year; many Shelburne resident visit the Farms on a regular basis without charge; public
tours occur daily from May to October; and public concerts and other events continue take place
regularly on the property throughout the year.
In short, the Shelburne Farms property continues to provide all the amenities of a
magnificent public park in the heart of Shelburne, maintained and funded entirely by private
donations, philanthropy, and revenues from supporting activities, like Shelburne House.
Likewise, Shelburne Farms, the organization, is itself unchanged from 2002. It continues
as a Vermont non-profit corporation recognized by the IRS as a tax exempt 501(c)(3)
organization, organized and operated exclusively for educational and charitable purposes. It
continues to be governed by a volunteer Board of dedicated community leaders and
environmentalists, and supported by hundreds of volunteers. The mission of Shelburne Farms
remains the same: “to inspire and cultivate learning for a sustainable future... that helps students
build a healthy future for their communities and the planet.”
Vermont’s property tax law also remains unchanged from 2002, as described in the
attached 2001 letter. Section 3204 is the same today as it was then, and the Fly Fishing case
remains the guiding case applicable to properties like the Shelburne Farms property.
The only thing of relevance that has changed since 2002 is the use and ownership of the
Treehouse Cottage. Before December 2019, the Cottage was privately owned and used. Now it
is owned by Shelburne Farms and dedicated to the same pubic uses as the other tax-exempt
Shelburne Farms’ properties.
Legal Basis for Exempting the Treehouse Cottage
For property tax purposes, we see no legal or factual basis to distinguish the Treehouse
Cottage from Shelburne House and the other nearby cottages that are recognized by the Town to
be tax exempt public uses under 32 V.SA. § 3204. The Treehouse is now operated in
conjunction with Shelburne House, exactly like the Glasshouse and Pottery cottages, and is used
in a manner entirely consistent with the Shelburne Farms’ mission and public purposes. As with
Shelburne House and other cottages, any revenues from rental of the Treehouse cottage are used
exclusively to support the exempt purposes of Shelburne Farms. In the current tax year, we can
see no reason why the Treehouse Cottage should not be treated exactly the same as Shelburne
House and the other surrounding cottages.
Ted and Brian appear to accept the overall exemption of Shelburne Farms’ property
under the three-part Fly Fishing test. As Brian said in his June 23 email to Ted, “I consider
Shelburne Farms to be a pinnacle of service to the public, with a fantastic mission, and they have
done an amazing job preserving the heritage of the site and refocusing it to modernize it and
make it sustainable well into future.” We think Brian is right about that.
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But Brian questions the exemption for the Treehouse because it is used as a “lodging
facility” and produces income to support the historic preservation and environmental stewardship
mission that Brian appears to admire. This is where the legal analysis becomes flawed and
inconsistent with Vermont law.
Vermont law has never prohibited non-profit organizations from generating income to
support their tax-exempt purposes in order to qualify for a § 3204 public use exemption, and has
never required a non-profit to operate at a loss to qualify for a property tax exemption under
§3204. Fly Fishing, 151 Vt. at 110 (“The requirement of a nonprofit operation does not mean
that a property may never operate in the black.”). On the contrary, in Medical Center Hospital of
Vermont v. City of Burlington, 152 Vt. 611 (Vt. 1989), the Vermont Supreme Court upheld a §
3204 property tax exemption for Burlington’s teaching hospital even though it generated
substantial revenues from its operations and operated at a profit. As the Court said:
Defendant argues that plaintiff cannot be described as ‘not-for-profit’ merely because it
does not operate at a loss. We disagree. Our case law supports the proposition that notfor-profit institutions may generate revenues in excess of their expenses in order to
maintain the organization, the criteria being only that such revenues not be passed
through to shareholders as profits but put back into operating expenses.
Id. at 615.
The Supreme Court has “long recognized that ‘[r]eal estate used for purposes directly
connected with the running of’ a charitable institution is exempt.’” Zlotoff Found., Inc. v. Town
of S. Hero, 2020 VT 25, ¶ 22 (Vt. Mar. 20, 2020) (citing Gifford Mem’l Hosp. v. Town of
Randolph, 119 Vt. 66, 72, 118 A.2d 480, 484 (1955)). Consistent with established Vermont law,
income generated through use of the Treehouse as a guest cottage is “derived incidentally from,
and not as a deliberate goal of, the operation” and is “devoted to the public objectives” of
Shelburne Farms. Fly Fishing, 151 Vt. at 110; see also Middlebury Coll. v. Town of Hancock,
115 Vt. 157, 164, 55 A.2d 194, 198-99 (1947) (income from lumber operations was incidental to
primary use of property as a public park, and did not change its tax-exempt status).
These principles have been widely applied by Vermont towns, including the Town of
Shelburne, in granting §3204 exemptions to public use properties, even though the properties
may generate income to support their tax-exempt purposes. As just one example in Shelburne,
the Shelburne Museum has long been properly recognized as tax exempt by the Town under
§3204, though it charges admission fees, operates food and beverage services on the property,
and regularly rents the property to others for private events. And in Manchester, the American
Museum of Fly Fishing, the subject of the guiding Supreme Court case on §3204 exemptions, is
granted an exemption by the Town of Manchester even though it generates income by charging
admission and operating a retail store and food and beverage services on the property to generate
revenues to support the Museum.
This is fully consistent with the Town’s treatment –over nearly two decades–of Shelburne
House and the guest cottages in recognition that the properties can be used for income-producing
lodging and restaurant activities without jeopardizing their §3204 exemption, provided the
{B2216231.1 02762-0009}

4|Page

income is use exclusively for Shelburne Farms tax exempt purposes. The Town’s approach has
been entirely consistent with the rationale of the Medical Center Hospital of Vermont v. City of
Burlington case, cited above, because all of the income is used exclusively to support Shelburne
Farms’ historic preservation and environmental stewardship purposes. The Town has recognized
that Shelburne Farms cannot preserve Shelburne House and its other exempt properties, or keep
them open to public access, unless it can generate a revenue stream through reasonable public
charges.
We explained this in the letter to Spencer Potter, dated March 8, 2002, attached as
Exhibit D, as follows:
The historic Shelburne House and gardens are a centerpiece of the Shelburne
Farms property. The House and gardens are open daily to the public from May to
October for cultural events, volunteer-guided tours, and educational meetings and
functions. The tours are conducted several times a day. The Shelburne House also
includes the historic archives of Shelburne Farms which are accessible to the public yearround. Shelburne Farms retains exclusive control over the use of the building, assuring
that all activities are closely integrated and advance the mission of Shelburne Farms. It
operates an inn and restaurant in Shelburne House from May to October, and as
explained previously, the room and meal services at the House are managed by Shelburne
Farms subsidiary for the benefit of Shelburne Farms. Accordingly, all revenues from the
inn and restaurant are paid directly to Shelburne Farms and used for maintenance and
repair of the building and to support the Shelburne Farms programs.
The use of Shelburne House to generate revenues through the inn and restaurant
activities does not adversely affect its tax-exempt status. Revenue generation is essential
to conserving this historic building, demonstrating environmentally sound and sustainable
use of land and cultural resources and supporting Shelburne Farms significant
educational programs. Without a source of revenues, charitable contributions would not
be sufficient to support the enormous costs of Shelburne Farms’ facilities and programs,
and Shelburne House could not be kept open to public access. The Supreme Court has
consistently held that non-profit organizations may generate revenue with losing the tax
exemption for their property… Medical Center Hospital of Vermont, supra, 152 Vt. At
620. (emphasis added).
The Town and State have evidently followed these principles in deciding to exempt
Shelburne House and the surrounding cottages in 2002 and in every subsequent tax year since.
We believe that the Town and State have been correct in doing so and that the same rationale
should be applied to the Treehouse cottage, now that is owned by Shelburne Farms. Departing
from these principles as suggested in Brian’s memo and email would be entirely inconsistent
with established law in Vermont.
One final point. Brian expresses concern in his email that income generated from
Shelburne House and the guest cottages may be impermissibly used to support the business
purposes of Shelburne Farms, Inc., a Shelburne Farms subsidiary, and he suggests that Shelburne
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Farms, Inc. may be owned privately, at least in part. That is entirely wrong. Shelburne Farms,
Inc. is, in fact, a wholly owned subsidiary of Shelburne Farms. It has no outside private
ownership. The persons listed as principals on the Secretary of State website are its officers and
volunteer directors, as indicated on the site. Its sole purpose is to operate Shelburne Farms’
revenue generating activities, including Shelburne House, for the sole benefit of Shelburne
Farms, and to transfer all income from these activities exclusively to Shelburne Farms.
For all of these reasons, Shelburne Farms respectfully requests the Board to grant its
request in this appeal to determine the Treehouse Cottage to be tax exempt. We look forward to
meeting with the Board on August 31 to discuss this appeal further and to respond to any
questions.

cc: Brian Monaghan
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Exhibit C to Letter

Exhibit D to Letter

Exhibit E to Letter

