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STATEMENT ON JURISDICTION
Defendant-Appellant Town of Shelburne ("Town") appeals from a January 2,
2018 Final Judgment Order entered pursuant to a December 7, 2017 Opinion and
Order ("Order") by the United States District Court for the District of Vermont

(Sessions, J).

The Order enjoined the Town from enforcing its "Ordinance

Regulating the Storage, Handling, and Distribution of Hazardous Substances"
("Ordinance") against a bulk road salt storage and distribution facility ("Facility")
recently constructed by Plaintiff-Appellee Vermont Railway ("Railway") near the
Town's center. The District Court's subject matter jurisdiction was pursuant to the
Interstate Commerce Commission Termination Act of 1995 ("ICCTA"). This Court
now has jurisdiction of this-appeal pursuant to 28 U.S.C. § 1291.

STATEMENT OF THE ISSUE ON APPEAL
Whether the Ordinance constitutes a valid exercise of the Town's traditional
municipal police powers and is not preempted by the ICCTA, and therefore, the
Town cannot be enjoined from enforcing it.

STATEMENT OF THE CASE
I.

NATURE OF THE CASE

This case involves a roughly two-year history of litigation between the Town
and the Railway regarding the Facility. See generally District Court Docket Sheet
(JA-0004). This appeal arises from the Railway's efforts to obtain a permanent
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injunction against the Town to prohibit its enforcement of the Ordinance against the
Railway's Facility. See, e.g, December 7, 2017 Opinion and Order (SA-0001).

II.

THE FACILITY

On or about May 8, 2015, Northern Vermont Financial Corporation entered
into a purchase and sale agreement with Barrett Trucking Company for the sale of a
parcel of land located at 2087 Shelburne Road, Shelburne, Vermont. See May 8,
2015 Purchase and Sale Contract between Northern Vermont Financial Corporation
and Barrett Trucking (JA-0118). On the day of closing, Barrett Trucking did not
purchase the land. Instead, it assigned its rights in the Purchase and Sale Contract
to the Railway, and the Railway took title to the Property. See December 28, 2015
Agreement between Barrett Trucking and Railway (JA-0128).
The Facility is comprised of approximately 1,500 feet oftrack that extends off
of the main line, parking areas, a scale, an office, and two storage sheds that house
up to 80,000 tons of salt. October 2017 Shelburne Transload Facility Site Map (JA0983). The Facility is located next to several sensitive environmental and public
receptors. See, e.g., November 1, 2017 Transcript ("Tr.") 367 (JA-0274). It is
situated (a) close to the Lake Champlain Waldorf School and the Shelburne
Community School; (b) near the Town's center, which contains residences and
businesses; and (c) along the banks of the LaPlatte River. The LaPlatte River is an
impaired waterway that contains endangered species and discharges into Lake
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Champlain's Shelburne Bay, which in turn serves as the drinking water source for
three municipalities. Tr. 367 (JA-0274). Specifically, the Facility sits on an unstable
bank, partially within a meandering river corridor, contains porous soils, and was
once an approximately one-hundred-year, old-growth, rare, clay-plain forest that
served as a state-mapped deer yard, an area where deer reside over the winter. May
3, 2015 Hearing Transcript-Eric Sorenson Testimony, p. 19 (JA-0029). Indeed,
this location is so inappropriate for development that a Land and Habitat Program
Manager, John Austin, from the State of Vermont's Fish and Wildlife Department
wrote:
If we'd been consulted early about the project location we would have
objected to developing this project in this location. This is a highly
sensitive area of rare natural communities, wetlands, and rare species
of plants and animals. This is a highly fragile site and is inappropriate
for this project.
January 21, 2016 Kevin Burke email to Vermont State employees (JA-0087).
The Facility now serves primarily as a road salt trucking and distribution
facility exclusively for distribution of road salt owned by Cargill to its customers
throughout Vermont. Tr. 46 (JA-0193); March 2016 Hearing Defendant's Exhibit
B2. The Railway has also indicated that it "routinely" transports and stores fuels
there and described potentially hauling ammonia. See September 1, 2017 Motion
for Preliminary Injunction, p. 2 (ECF 209).
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III.

PRIOR LITIGATION

On January 20, 2016, the Town issued a Notice of Violation for development
on the property. See January 20,2016 Notice ofViolation by Town against Railway
(JA-0081). A corrected Notice of Violation followed on February 11, 2016. See
February 11, 2016 Notice of Violation against Railway (JA-0084). The Railway
then filed a complaint in the District Court on January 26, 2016, and removed a
previously filed state court action. (ECF 1). The District Court consolidated the two
actions on February 24, 2016. (ECF 12). The Town filed a Motion for Preliminary
Injunction and its Answer/Counterclaim, raising additional causes of action on
February 16, 2016.

(ECF 6, 8).

Both parties brought claims for declaratory

judgment pursuant to 28 U.S.C. § 2201.
On June 29, 2016, after six days of testimony ("2016 Hearing") and posthearing briefs, the District Court issued an Opinion and Order, in part declaring that
the ICCTA preempted the Town's pre-construction permit requirements and
enjoining the Town from enforcing any regulations related to construction of the
Facility. June 29, 2016 Opinion and Order (JA-0315). It also stated, "When the
Railway has finalized its plans for development, and when the Town has indicated
precisely which zoning regulations it intends to enforce, the Court will determine
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whether those regulations can survive ICCTA preemption pursuant to the police
power exception." (JA-0317).
On September 14, 2016, the Town learned that Barrett Trucking was
instrumental in the development of the Facility and accordingly had actively pursued
and obtained almost $4 million in financing from Merchants Bank and the Vermont
State Infrastructure Bank ("SIB"). April 2017 State Infrastructure Bank Minutes
(JA-0 178). The Town thereafter moved pursuant to F.R.C.P. 60(b) for relief from
the District Court's prior judgment on the basis of(l) the newly discovered evidence
regarding the financing of the Facility and (2) what the Town believed to be
misrepresentations by Railway principal David Wulfson and Barrett Trucking
shareholder Joseph Barrett at the 2016 Hearing. (ECF 90).
The District Court held a Rule 60(b) hearing on March 27-29 and April3 and
5, 2017 ("2017 Hearing"). It then issued an Order on June 29, 2017, denying the
Town's motions for a stay of judgment, temporary restraining order, and relief from
the Order issued a year earlier on June 29, 2016. (ECF 191). The District Court
repeated that the Facility was shielded by ICCTA preemption from the Town's preconstruction permit requirements and related zoning regulations. June 29, 2017
Opinion and Order.
On July 24,2017, the Railway filed its Motion to Enforce June 29,2016 Order
Requiring Town To Identify Police Powers ("Motion to Enforce") requesting that
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the Town identify which post-construction regulations it sought to enforce against
the Railway relative to the Facility. (ECF 196).
IV.

THE ORDINANCE

The Town's Selectboard adopted an initial version of the Ordinance on
August 8, 2017 ("Original Ordinance") (JA-0394), but later amended it on October
24, 2017 ("Ordinance") (JA-040 1). Although this was the first hazardous materials
ordinance in Shelburne, the Selectboard had for several years been discussing
hazardous materials and the possibility of drafting legislation to protect against the
risks they pose. The Selectboard specifically adopted the Ordinance pursuant to its
police powers and pursuant to the Town's municipal charter as codified in 24A
V.S.A. § 147. (SA-034). The goal of the Ordinance was to "protect[] the ·health,
safety and welfare of its citizens from the inherent risks associated with the storage,
handling and distribution ofhazardous substances." Ordinance§ 1.0 (JA-0401).
The Ordinance contained a list of hazardous substances that "when stored in
sufficient quantities" presented a particular risk to the safety of the Town's residents
and to the Town's water resources.

This risk is due to those substances'

"characteristics of ignitability, corrosivity, reactivity and/or toxicity" and is
amplified by their storage near schools and waterways. Ordinance§ 3.0 (JA-0401).
The Ordinance, in part, limits the storage of specifically listed hazardous
materials in certain volumes within a facility to no more than seventy-two hours if
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that facility is located within 250 meters of a school or waterway. Ordinance§§ 5.0
6.0 (A), (B); Table 1: Storage Limitations (JA-0403-04, JA-0409). Road salt, fuels,
and explosive chemicals such as ammonia are among the hazardous substances
contained in that list. Table 1: Storage Limitations (JA-0409). Each item on the list
has a certain threshold volume. Some relevant definitions within the Ordinance are:
FACILITY: Any site or area where a hazardous substance is
present on site, has been deposited, is stored, disposed of, placed or
otherwise is located.
STORAGE: A hazardous material or substance is deemed to be
stored when it is located on a site or in a facility for more than seventytwo (72) hours.
Ordinance § 5.0 (JA-0402-03).
Significant to this case is the restriction contained in § 6.0 of the Ordinance,
which provides that "[n]o perso'n or entity shall permit any hazardous substance ...
to be stored within Two Hundred Fifty Meters (250) of any school or waterway."
Ordinance § 6.0 (A) (JA-0404). The Ordinance also prohibits spilling or releasing
hazardous substances: "No person or entity in possession of a hazardous substance
shall dump, discharge, deposit, release or dispose of any hazardous substance within
the Town of Shelburne." Ordinance § 6.0 (B) (JA-0404); see also Ordinance§ 5.0
(JA-0402).
When the amended Ordinance was adopted in response to public comment, it
incorporated some important changes. First, the Town increased threshold volumes
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for fuels to more accurately reflect bulk storage amounts.

Compare Original

Ordinance "Table 1" (JA-0400) to Ordinance "Table 1" (JA-0409). Second, the
Town included additional hazardous substances in the tables. Id. The amended
Ordinance also addressed concerns about diffuse application and personal use of
road salt, clarifying that the spreading of road salt onto a driveway was permitted.
Ordinance§ 5.0 (JA-0402). The Town also increased the storage time from twentyfour to seventy-two hours to address a concern raised by the Railway regarding
allowing sufficient time to transload a rail shipment. Compare Original Ordinance
§ 5.0 (JA-0395) to Ordinance § 5.0 (JA-0402).

V.

THE INJUNCTION HEARINGS

The day after adopting the Original Ordinance-on August 9, 20 17-the
Town filed its response to the Railway's Motion to Enforce identifying the following
regulations that it believed applied to the Facility on a post-construction basis: (a) the
Ordinance; (b) an Ordinance to Regulate Motor Trucks on Town Highways ("Truck
Ordinance"); and (c) provisions of the Town's Zoning Bylaws and Subdivision
Regulations. (ECF 199). On August 11, 2017, the Railway argued that the Town
failed to indicate "precisely" the provisions of the Zoning Bylaws and Truck
Ordinance that it intended to enforce. See August 11, 2017 Reply to Response to
Motion to Enforce Opinion and Order Requiring Town to Identify Police Powers
(ECF 200).
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On September 1, 2017, the Railway moved for a preliminary injunction
against the Ordinance. (ECF 209). On September 25, 2017, the District Court held
a hearing on the preliminary injunction. Although no evidence was taken at that
hearing, the District Court sua sponte converted the Railway's request for a
preliminary injunction to a request for a permanent injunction. (ECF 223). Finding
that the Railway demonstrated a likelihood of irreparable harm, the District Court
also granted a temporary restraining order against the Town's enforcement of its
Ordinance against the Railway's Facility pending final hearing. September 25,2017
Opinion and Order regarding preliminary injunction (JA-0390). The District Court
condensed discovery into essentially one month and held a hearing on the request
for permanent injunction on November 1-2, 2017.

1

VI. THE DISTRICT COURT'S DECEMBER 7, 2017 OPINION AND
ORDER
On December 7, 2017, the District Court issued an Order granting a permanent
injunction against (1) the Town's enforcement of the Ordinance against the Railway
and (2) the Town's enforcement of §§ 1950.1 and 1950.2(A) of the Town's
Performance Standards against the Railway. December 7, 2017 Opinion and Order
(SA-001). In its Order, the District Court held that the Ordinance is preempted by
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The Town filed a motion to continue the hearing in order to have more time for
discovery and to prepare, but the Court denied the motion. October 5, 2017 Motion
to Continue Hearing and Motion to Extend the Discover Schedule/Order filed by the
Town of Shelburne (ECF 229).
9

the ICCTA because the Ordinance is not a valid exercise of the Town's municipal
police powers. (SA-003).
First, the District Court incorrectly found that the restrictions in the Ordinance
amounted to "discrimination against the Railway" because ( 1) the Town adopted the
Ordinance while the Town and the Railway were in the middle of litigation and
(2) Town officials had not previously sought to address the risks posed by large
amounts of sodium chloride, although they had for years considered enacting an
ordinance addressing the risks posed by other hazardous substances. Second, the
District Court incorrectly found that the restrictions in the Ordinance would
"unreasonably burden rail transportation" and would "not meaningfully protect
public health and safety." (SA-016-17).
In arriving at these two conclusions, the District Court impermissibly
substituted its judgment for a legislative body. See Ferguson v. Skrupa, 372 U.S.
726, 730 (1963) (stating that "courts do not substitute their social and economic
beliefs for the judgment of legislative bodies, who are elected to pass laws").
Specifically, it found that the Railway's storage of 80,000 tons of road salt on an
unstable river bank of the LaPlatte River did not pose a risk to the public health and
safety that the municipal body could lawfully legislate to protect. (see SA-003). The
District Court came to this determination despite evidence that the Facility had,
within one year, contaminated the groundwater with chloride levels five times the
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state standards and evidence that this groundwater would enter the LaPlatte River,
which feeds into the drinking water source for three towns. Monitoring Data (JA0460).
The Court also wrongly concluded that the Facility went through extensive
environmental permitting and that the Vermont Department of Environmental
Conservation ("DEC"), which issued the Facility's only permit-a stormwater
permit-would protect against any public health risk. (SA-022). Despite extensive
testimony from Selectboard members regarding their longstanding consideration of
and concern for the inherent risks associated with the bulk storage of hazardous
substances (including risks to school children, residents, businesses and natural
resources of large scale explosion, catastrophic fire events, environmental
contamination, bums, or release of dangerous gases), see, e.g., Tr. 501-02 (JA-0308),
the District Court all but ignored the Town's evidence of the well identified risks
posed by bulk storage of road salt, petroleum products and other chemicals
addressed in the Ordinance. (SA-009). Tr. 426, ln. 25-Tr. 427, ln. 2 (JA-0289).
Similarly, the Court failed to consider important components of the
Ordinance, such as spill protocols. Instead, the District Court almost exclusively
focused on the issue of road salt storage. (SA-O 17). There was equally extensive
evidence about road salt's harmful effects when stored in mass quantities, see, e.g.,
Tr. 372, 379 (JA-0275, JA-0277), including the Railway's own data that it was
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exceeding the State of Vermont's water quality standards for groundwater by five
times. Monitoring Data (JA-0460). The District Court impermissibly substituted its
judgment for that of the Selectboard, see Ferguson, 372 U.S. at 730, and found that
the Town's concerns were overstated and that the Ordinance did not achieve any
meaningful health and safety goals that outweighed the burdens placed on the
Railway. (SA-003, SA-022-23).
The District Court entered a final judgment on the Order on January 2, 2018.
January 2, 2018 Final Judgment Order (SA-031). The Town now appeals from that
Final Judgment Order.
SUMMARY OF THE ARGUMENT

Whether a municipal regulation is preempted by the ICCTA depends on
whether the law discriminates against a rail carrier or unreasonably burdens rail
carriage. The record in this case establishes no discriminatory motive or effect or
any unreasonable burden. The Ordinance is a permissible exercise of the Town's
police powers because the Ordinance addresses significant health, safety and
environmental concerns. The Ordinance is even-handed and tailored to the risks it
addresses. The burdens on the Railway are far outweighed by the benefits of the
regulation-clean water and protection of school children from fire or explosion.
The Ordinance does not interfere with railroad operations and continues to permit
transloading of goods. Accordingly, the District Court erred in concluding that the
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Ordinance is preempted by the ICCTA and that the Town is powerless to protect its
citizens.
The Order also wrongly expands a "regulatory gap" in ICCTA law. This gap
was never intended by Congress. Closing this gap by properly defining the scope of
municipal police powers-a better defined exemption from ICCTA preemption-is
necessary to preserve local governments' ability to protect their citizens and natural
resources. The federal regulation of railroads was never intended to be at the
expense of the public's health and safety. For these reasons, this Court should reject
the District Court's interpretation of the ICCTA in favor of a narrower construction
of preemption that preserves local health and safety regulations such as the
Ordinance.
ARGUMENT
I.

STANDARD OF REVIEW

The issue on appeal is whether the Ordinance constitutes a valid exercise of
the Town's traditional municipal police powers and, therefore, is not preempted by
the ICCTA. Courts consistently review preemption determinations de novo. See,
e.g., Goodspeed Airport LLC v. East Haddam Inland Wetlands and Watercourse

Comm'n, 634 F.3d 206, 209 n.3 (2d Cir. 2011); New York SMSA Ltd. P'ship v.
Town of Clarkstown, 612 F.3d 97, 103 (2d Cir. 2010).
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II.
INTERSTATE COMMERCE COMMISSION TERMINATION
ACT
(1) The ICCTA has an economic focus and was designed to make
railroad regulation as efficient as possible.

Congress passed the ICCTA in 1995 to deregulate the railroad industry. Its
focus was primarily economic and its goal was to promote the growth, stability, and
economic viability of the railroad industry by reducing federal economic regulations.
See, e.g., In re Vermont Ry., 769 A.2d 648, 652 (Vt. 2000) ("In 1995, Congress

enacted the ICCTA .... Its purpose was to deregulate the economic activity of
surface transportation industries.") (emphasis added).

This goal is apparent

throughout a House Report on the ICCTA marked by a pervasive emphasis on the
term "economic." See H.R. Rep. No. 104-311, pt. 1, at *3 (1995) ("In regulating
the railroad industry, it is the policy of the United States Government ... to foster
sound economic conditions in transportation and to ensure effective competition and
coordination between rail carriers and other modes.") (emphasis added); id. at *30
("To ensure the development, coordination, and preservation of a transportation
system ... it is the policy of the United States Government to oversee the modes of
transportation and . . . to promote safe, adequate, economical, and efficient
transportation [and] to encourage sound economic conditions in transportation,
including sound economic conditions among carriers") (emphases added).
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(2)
Congress designed the ICCTA so that it would not interfere with
the public's health, safety, and welfare or impermissibly intrude on the
traditional police powers of the States.
The Order ignores well settled case law highlighting Congress's intent that
the ICCTA promote the economic viability of the railroad industry without acting to
the detriment of public health and safety or insulating railroads from all local laws.
Indeed, when Congress passed the ICCTA in 1995, it specifically advised: "In
regulating the railroad industry, it is the policy of the United States Government ...
to operate transportation facilities and equipment without detriment to the public

health and safety." 49 U.S.C. § 10101(8) (emphasis added) (SA-036).
In light of Congress's mandate that the ICCTA not act to the "detriment [of]
the public health and safety," case law establishes that the ICCTA preempts only
those laws that actually regulate rail transportation, not all laws that merely affect
rail transportation. See, e.g., Florida East Coast Ry. Co. v. City of West Palm Beach,
266 F.3d 1324, 1331 (11th Cir. 2001) ("The ICCTA pre-emption provision does not
preclude the application of all other law. Rather, express pre-emption applies only
to state laws with respect to regulation of rail transportation.") (internal quotations
and emphasis omitted). In other words, the ICCTA does not preempt municipal laws
governing non-economic aspects of the railroad industry.
Moreover, case law interpreting important terms like "regulation" and
"transportation" further limit the scope of ICCTA preemption. First, "regulation"
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refers only to those laws that "may reasonably be said to have the effect of managing
or governing rail transportation." Florida East Coast, 266 F.3d at 1331 (internal
quotations omitted); see also Fayus Enters. v. BNSF Ry. Co., 602 F.3d 444, 451
(D.C. Cir. 2010) ("[T]he core ofiCCTA preemption is 'economic regulation,' which
we take to refer to regulation of the relationship ... of shippers and carriers."); Union
Pac. R. Co. v. Chicago Transit Auth., No. 07-CV-229, 2009 WL 448897, at *6 (N.D.
Ill. Feb. 23, 2009) ("[R]egulation is the act or process of controlling by rule or
restriction.") (internal quotations omitted), aff'd 647 F.3d 675 (7th Cir. 2011).
Second, "transportation" is limited to those instruments "of any kind related to the
movement of passengers or property." 49 U.S.C. § 10102(9)(A)-(B); see also
Grosso v. Surface Transp. Bd., 804 F.3d 110, 119 (1st Cir. 2015) ("Courts and the
Board have rejected interpretations of transportation that go beyond facilitating the
movement of passengers or property.") (internal quotations omitted).

This

Ordinance does not manage or govern rail transportation-train schedules,
equipment including gates or signals, or personnel. Instead, it only regulates the
duration and quantity of hazardous materials that may be stored in certain places
within Shelburne.
(3)
Courts must take a cautious approach to preemption in areas of
"historic police powers."

The Order also ignores the U.S. Supreme Court's repeated holdings that courts
should take a cautious approach to preemption in areas of "historic police powers"
16

and that federal laws should not tread on those police powers of the States-which
protect the public's health, safety, and welfare-unless preemption was Congress's
clearly manifest purpose. See Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230
(1947) (holding that where Congress has legislated in a "field which the States have
traditionally occupied," courts must "start with the assumption that the historic
police powers of the States were not to be superseded by the Federal Act unless that
was the clear and manifest purpose of Congress.") (emphasis added); Napier v.
Atlantic Coast LineR. Co., 272 U.S. 605, 611 (1926) ("The intention of Congress
to exclude states from exerting their police power must be clearly manifested.")
(emphasis added).
(4)
Municipalities have extremely limited pre-construction police
powers but far broader post-construction police powers.

Both the courts and the Surface Transportation Board ("STB") recognize that
municipalities have extremely limited pre-construction police powers but far broader
post-construction police powers. This distinction directly bears on the enforceability
of the Ordinance because-unlike the permitting requirements originally sought by
the Town-the Ordinance was adopted pursuant to the Town's post-construction
police powers.
It is settled law that municipalities may not require railroads to obtain permits

before constructing rail facilities or conducting rail operations because "by their
nature" those permits would impose an unreasonable burden on rail transportation
17

and, therefore, cause an "inherent delay and interference with interstate commerce."

See Borough of Riverdale Petition for Declaratory Order, 4 S.T.B. 380, Docket No.
33466, 1999 WL 715272, at *6 (S.T.B. Sept. 10, 1999).
In contrast, in the post-construction context, municipalities have the legal
authority to adopt and apply laws that affect railroads so long as they do so pursuant
to their police powers to protect the health, safety, and welfare of their citizens. For
example, this Court has stated that in the post-construction context, municipal laws
that are not preempted include "[ e]lectrical, plumbing and fire codes, direct

environmental regulations enactedfor the protection ofthe public health and safety,
and other generally applicable, non-discriminatory regulations and permit
requirements." Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 643 (2d Cir.
2005) (emphasis added). This standard has been applied by both the courts and the
STB, which even recognizes inspections to enforce those municipal laws. See, e.g.,
Joint Petition for Declaratory Order-Boston and Maine Corp. and Town of Ayer,
MA, S.T.B. Fin. Docket No. 33971, 2001 WL 458688, *7 (S.T.B. Apr. 30, 2001)
(holding that ICCTA does not preempt "non-discriminatory enforcement of state and
local requirements such as building and electrical codes generally," and "railroads
may not deny towns access in emergencies and for reasonable inspection of the

railroad facilities." (emphasis added), aff'd 191 F. Supp. 2d 257 (D. Mass. 2002).
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(5)

The Order expands a "regulatory gap" in the ICCTA.

Despite the clear intent of Congress that the ICCTA not interfere with the
public's health and safety-as well as case law establishing that municipalities have
relatively broad post-construction police powers-a dangerous, ill-defined
"regulatory gap" in ICCTA preemption law currently exists because federal
jurisdiction is more expansive than federal regulation. Contrary to the purpose of
the ICCTA and its aim of subjecting railroads to a comprehensive regulatory
framework, this regulatory gap leaves an undefined area of the law in which it is
unclear whether railroads are free to conduct operations without regard to any
federal, state, or local law. 49 U.S.C. § 10901(a) (SA-041); see generally Eldredge,
Maureen, "Comment: Who's Driving the Train? Railroad Regulation and Local
Control" 75 U. Colo. L. Rev. 549 (2004) (analyzing ICCTA regulatory gap). For
example, under the ICCTA, no license or review is required for a spur track, as in
the present case. 2
This is because the STB 's jurisdiction is broader than its licensing authority.
The ICCTA section regarding the "general jurisdiction" of the STB specifies that the
STB has "exclusive" jurisdiction over:

2

The Town previously argued and continues to maintain that this track is actually
a private track and therefore is subject to all state and local regulations. The track is
a private track because the Facility is solely for the purpose of one supplier and its
one commodity. See June 3, 2016 Town of Shelburne's Post-Hearing Brief, pp. 3133 (ECF 77).
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( 1) transportation by rail carriers, and the remedies provided in this
part with respect to rates, classifications, rules (including car service,
interchange, and other operating rules), practices, routes, services, and
facilities of such carriers; and
(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities, even if the tracks are located, or intended to be located,
entirely in one State ....
49 U.S.C. § 10501(b) (SA-038). However, the STB requires licenses only where an
applicant seeks to "construct an additional railroad line"; "provide transportation
over, or by means of, an extended or additional railroad line"; or "acquire a railroad
line or acquire or operate an extended or additional railroad line." 49 U.S.C.
§ 10901(a) (SA-041).
In the first decade after passage of the ICCTA, the regulatory gap was noted
uncritically simply as a facet of the law.

See United Transp. Union-Illinois

Legislative Bd. v. Surface Transp. Bd., 183 F .3d 606, 612 (7th Cir. 1999) (noting
that while STB has exclusive jurisdiction over spur track, it has no authority to
regulate spur track); Flynn v. Burlington Northern, 98 F. Supp. 2d 1186, 1189 (E.D.
Wash. 2000) ("Although the ICCTA vests jurisdiction of rail transportation
exclusively with the STB, the statute also excludes the Board's regulatory authority
over construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks.") (internal quotation omitted). As a
consequence, states and municipalities were barred from legislating in certain areas
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of law that touch on the railroad industry, even though the federal government does
not regulate those areas.
(6)
The Order disregards recent law that recognizes the danger of the
"regulatory gap," condemns it, and seeks to minimize it.

More recently, courts recognized the dangers of the regulatory gap and
narrowed this gap by permitting a more expansive application of police powers. For
example, in 2015, the First Circuit vacated an STB decision below as "erroneous."
Grosso, 804 F .3d at 110. The case concerned a transloading facility in which wood
pellets arrived by hopper car and then were processed through vacuuming,
screening, bagging, and palletizing before being loaded onto trucks. I d. at 114-15.
The STB had held that state and local regulations over this processing were
preempted because the facility was part of "transportation by rail carrier" under 49
U.S.C. § 10501(a)(l). Id. at 110.

Specifically, the STB had determined that

"although those activities were 'not essential' to transporting wood pellets by rail,
they 'facilitated' such transportation by making it 'more efficient' " because it
allowed for transporting the pellets "by hopper cars rather than boxcars." !d. at 116.
The First Circuit reviewed the STB decision and agreed that the facility was
operated by a "rail carrier" but disagreed that the activities at the facility constituted
"transportation." Id. at 113. Transloading, the court noted, "involves transferring
bulk shipments from one type of vehicle to another at an interchange point." Id. at
118. However, "not all activities connected with rail transportation are considered
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'transportation' under the statute" and the processing occurnng at the facility
increased cost efficiency but did not "facilitate[] the physical movement of
'passengers or property.' " !d. Overall, the First Circuit concluded, "The STB's
efficiency rationale would result in a vast regulatory gap in which state and local
regulation would be eliminated simply because the facilities were economically
connected to rail transportation." !d. at 119.
Grosso expanded on the STB decision New England Transrail, S.T.B. Fin.
Docket No. 34797, 2007 WL 1989841 (S.T.B. Jun. 29, 2007), and the Tenth Circuit
decision Emerson v. Kansas City S. Ry. Co., 503 F.3d 1126 (lOth Cir. 2007). In
New England Transrail, the STB held that the ICCTA preempted local regulation of
baling and wrapping of solid waste arriving at a transloading facility from trucks
before loading onto rail cars. New England Transrail, 2007 WL 1989841 at *9. It
held that baling and wrapping are "integrally related to transportation," "permit[] a
wider variety of rail cars to be used," and "are not the sort of activities that would
have value for any other purpose, as upon delivery, any wrapping would be removed
and the bales would be broken up." !d. However, the STB also determined that the
ICCTA did not preempt local regulation of shredding of construction debris that had
arrived at the transloading facility from trucks. Id This is because shredding did
not constitute "transportation"; "a shredder is not required to pack into rail cars
material that has arrived at its facility packed into trucks" and "shredding is a
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common practice in the landfill and waste management businesses and often
facilitates recycling." Id
This approach was echoed in the dissent to an even stronger degree. There,
the STB's Commissioner stated that no activities at the facility should be subject to
preemption and criticized the blending of rail transportation activities with non-rail
transportation activities:
I am troubled by the recent up-tick in assertions by new entrants into
the [municipal solid waste] industry that they are rail carriers subject to
the Board's jurisdiction. What concerns me is these firms' attempts to
blend the nature of their operations to offer both rail carrier service as
well as waste processing, and to use their putative status as rail carriers
to shield their waste processing operations from the reach of state and
local environmental laws. This tactic is manipulative and abusive of
the Board's jurisdiction and powers, and it highlights a method of
evading the law that I cannot support. If the Board's existing
interpretation of the Act cannot stop this practice, then it is time for
Congress to do so.

!d. at

* 14

(emphasis added) (Comm'r Mulvey, dissenting). The Commissioner

further reiterated the long-established view that the ICCTA not act to the detriment
of public health and warned against normalizing the regulatory gap:
Preemption should not be used to jeopardize the public health and
welfare. I am concerned about the regulatory gaps that can and do
result from preemption, and have been so since I dissented from one of
the first cases to come before me after I joined the Board. . . . Who
looks out for the public health and safety when federal preemption
deprives state and local governments from doing so?

Id at n. 4 (emphases added).
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Similarly, in Emerson, the Tenth Circuit rejected the argument that the ICCTA
definition of "transportation" preempted a state prohibition on dumping of old
railroad ties into a wastewater drainage ditch because to find otherwise "would lead
to absurd results" and the railroad's desire to "dispos[e] of unneeded railroad
equipment in a cost-conscious fashion" could not in itself override state police
powers. Emerson, 503 F.3d at 1132. The key issue in the Tenth Circuit's analysis,
therefore, was not whether the rail project was cost-efficient but rather whether it
sufficiently related to the "movement of passengers or property." ld at 1130.
This Court should follow the reasoning set forth in these cases and should
close-instead of expand-the regulatory gap, conforming with the view that
ICCTA preemption should not jeopardize public health and safety as protected by
lawfully acting legislators.
(7) A narrower view of preemption has been applied to other federal
statutes.

i.
This Court should construe ICCTA preemption regarding hazardous
substances similarly to the Pipeline and Hazardous Materials Safety
Administration.
The limits of preemption are clarified by the federal government's
interpretation of its own regulations. In one of its own decisions, the Pipeline and
Hazardous Materials Safety Administration ("PHMSA") found that 49 U.S.C.
§ 5101 et seq. (SA-035)-which concerns the transportation of hazardous

materials-did not preempt California and Los Angeles County laws regulating the
24

storage of hazardous materials by railroads. See Hazardous Materials: California
and Los Angeles County Requirements Applicable to the On-Site Handling and
Transportation of Hazardous Materials, 80 F.R. 70874-01, 2015 WL 7076257
(PHMSA Nov. 16, 2015) (JA-0999). The California and Los Angeles County laws
were "applicable to unloading of hazardous materials from rail tank cars and the onsite storage of hazardous materials in rail tank cars after unloading." (JA-0999).
Specifically, they concerned the "definition or classification of compressed gases
and cryogenic fluids" as well as requirements regarding "[p]ermits to store,
transport, or handle these materials," "unloading and storage of these materials,
including the design and construction of tanks and containers," "markings on
containers of cryogenic liquids," "placards and equipment on vehicles used to
transport cryogenic liquids," and fees regarding handlers of hazardous materials. !d.
at 70874-75 (JA-0999-1 000).
Despite addressing arguments such as "State and local regulations are likely
to vary from place to place, so that hazardous materials will be subject to differentand without doubt conflicting-requirements throughout the journey from one place
to another in commerce," the PHMSA determined that the federal laws did not
preempt the state and local laws:
For all the reasons set forth above, PHMSA finds that that Federal
hazardous material transportation law does not preempt California
and Los Angeles County requirements on ( 1) the unloading of
hazardous materials from rail tank cars by a consignee and (2) the
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consignee's on-site storage of hazardous materials following
delivery of the hazardous materials to their destination and departure
of the carrier from the consignee's premises or private track adjacent
to the consignee's premises.
!d. at 70879 (JA-1001, JA-1005-06).

In large part, this ultimate ruling hinged on PHMSA's determination that
storage of hazardous materials at the consignee's destination is not "storage
incidental to movement." !d. at 70877-78 (JA-1000). This decision is relevant here
because the Railway seeks ICCTA preemption over the storage and distribution
Facility. Like the PHMSA decision, this case concerns hazardous substances being
stored at their final destination. Tr. 46, ln. 2-21 (JA-0193). This Court should be
guided by PHMSA's interpretation of its own regulation and its determination that
federal preemption does not disallow local regulation of hazardous materials once
they have ceased being in transit. See Berlin v. Renaissance Rental Partners, LLC,
723 F.3d 119, 125 (2d Cir. 2013) (stating that courts defer to agencies'
interpretations of their own regulations unless plainly erroneous or inconsistent with
those regulations).

u.
This Court should construe ICCTA preemption similarly to how the
U.S. Supreme Court construes Federal Aviation Administration
Authorization Act preemption.
ICCTA

preemption jurisprudence

Is

similar

to

Federal

Aviation

Administration Authorization Act of 1994 ("F AAAA") jurisprudence. The FAAAA
was enacted for similar reasons to the ICCTA-namely, to deregulate the industry
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and boost economic competitiveness. Compare In re Vermont Ry., 769 A.2d at 652
("In 1995, Congress enacted the ICCTA .... Its purpose was to deregulate the
economic activity of surface transportation industries."), with Rowe v. New

Hampshire Motor Transp. Ass'n, 552 U.S. 364, 367-68 (2008) ("In 1978, Congress
determined that maximum reliance on competitive market forces would favor lower
airline fares and better airline service, and it enacted the Airline Deregulation Act.")
(internal quotations omitted). Indeed, in passing the law, Congress specifically
declared, "the regulation of intrastate transportation of property by the States has ...
imposed an unreasonable burden on interstate commerce ... [and] impeded the free
flow of trade, traffic, and transportation of interstate commerce," so "certain aspects
ofthe State regulatory process should be preempted." FAAAA § 601(a), 49 U.S.C.

§ 11501.
The operative language regarding the STB's jurisdiction is similarly worded
to the equivalent operative language ofthe FAAAA. Like 49 U.S.C. § 10501(b), the
F AAAA' s preemption language prohibits states from regulating with respect to
"transportation":
States may not enact or enforce a law, regulation, or other provision
having the force and effect of law related to a price, route, or service of
any motor carrier (other than a carrier affiliated with a direct air carrier
covered by section 41713(b )( 4)) or any motor private carrier, broker, or
freight forwarder with respect to the transportation of property.
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49 U.S.C. § 14501(c)(l). (SA-044). This language was designed "to ensure that the
States would not undo federal deregulation with regulation of their own." Rowe,
552 U.S. at 368.
The practical effect of this language-and the limits ofFAAAA preemptionwere analyzed by the Supreme Court in Dan's City Used Cars, Inc. v. Pelkey, 569
U.S. 251 (2013). Just as the Tenth Circuit in Grosso determined that "not all
activities connected with rail transportation are considered 'transportation' under the
statute," Grosso, 804 F.3d at 118, the Supreme Court in Dan's City held that "the
breadth of the words 'related to' does not mean that the preemption clause should be
read with an uncritical literalism." Dan's City, 569 U.S. at 260. Therefore, the
FAAAA's preemption clause did not target any state law that might have an effect
on "a price, route, or service of any motor carrier" but rather targeted " 'a State's
direct substitution of its own governmental commands for competitive market forces
in determining (to a significant degree) the services that motor carriers will
provide.' " Id. at 263 (quoting Rowe, 552 U.S., at 372). In light of this limited
preemption, the Supreme Court held that the FAAAA did not preempt state laws
governing the disposal of abandoned vehicles. !d. at 265.
Based on the similarities between the FAAAA and the ICCTA, this Court
should similarly narrowly construe ICCTA preemption and hold that Cargill's

28

distribution operation is not transportation and that the ICCTA does not preempt
municipal laws that protect the health, safety, and welfare of its residents.

III. THE TWO-PRONG TEST FOR DETERMINING
PERMISSIBILITY OF A POST -CONSTRUCTION LAW

THE

Whether a post-construction law is permissible under the ICCTA depends on
a two-prong test adopted by this Court in Green Mountain, 404 F.3d at 639. That
test was further articulated in Norfolk Southern Ry. Co. v. City of Alexandria:
In order for a state or local regulation to be a proper exercise of police
power in [the ICCTA] context, the regulation must not (1) discriminate
against rail carriers or (2) umeasonably burden rail carriage.
608 F.3d 150, 160 (4th Cir. 2010). Moreover, in Green Mountain this Court further
clarified the two-prong test with a five-prong set of guidelines:
[T]owns may exercise traditional police powers over the development
of railroad property, at least to the extent that the regulations protect
public health and safety, are settled and defined, can be obeyed with
reasonable certainty, entail no extended or open-ended delays, and can
be approved (or rejected) without the exercise of discretion on
subjective questions.
404 F.3d at 643.
The "must not discriminate" prong of the two-part test requires that any
municipal law "address state concerns ... generally, without targeting the railroad
industry." New York Susquehanna and Western Ry. Corp. v. Jackson, 500 F.3d 238,
254 (3d Cir. 2007). This means that the law must be easy for a railroad to follow
and must not surreptitiously target the railroad industry. "States retain their police
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powers, allowing them to create health and safety measures, but 'those rules must
be clear enough that the rail carrier can follow them and ... the state cannot easily
use them as a pretext for interfering with or curtailing rail service.' " Adrian &
Blissfield R.R. Co. v. Village of Blissfield, 550 F.3d 533, 541-42 (6th Cir. 2008)
(citing Jackson, 500 F.3d at 254) (emphasis added).
To determine if a municipal law "unreasonably burdens" rail carriage, courts
must balance the goals and benefits of the law against the burdens on rail carriage.

See, e.g., PCS Phosphate Co. v. Norfolk S. Corp., 559 F.3d 212, 221 (4th Cir. 2009)
("In the context of the Commerce Clause, whether a particular regulation imposes
an "unreasonable burden" on interstate commerce depends on whether the burden

on interstate commerce imposed by the regulation outweighs the local benefits it
provides.") (emphasis added); see also Pike v. Bruce Church, Inc., 397 U.S. 137
( 1970) ("Where the statute regulates even-handedly to effectuate a legitimate local
public interest, and its effects on interstate commerce are only incidental, it will be
upheld unless the burden imposed on such commerce is clearly excessive in relation

to the putative local benefits.").
This balancing test requires courts to closely assess the facts to determine both
the benefits and the burdens of the law at issue. See PCS Phosphate, 559 F.3d at 221
("[T]he determination of whether the action constitutes an 'unreasonable
interference' requires a factual assessment of the effect of providing the claimed
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remedy."); CSX Transportation, Inc.-Petition for Declaratory Order, S.T.B. Fin.
Docket No. 34662, 2005 WL 1024490, at *3 (S.T.B. May 3, 2005) ("For state or
local actions that are not facially preempted, the section 10501(b) preemption
analysis requires a factual assessment of whether that action would have the effect
of preventing or unreasonably interfering with railroad transportation."). Above all,
the facts must show that "the substance of the regulation must not be so draconian
that it prevents the railroad from carrying out its business in a sensible fashion."
Jackson, 500 F.3d at 254.
IV. THE DISTRICT COURT ERRED WHEN IT DETERMINED
THAT THE ORDINANCE DISCRIMINATES AGAINST RAIL
CARRIERS AND UNREASONABLY BURDENS RAIL CARRIAGE
(1)

The Ordinance does not discriminate against rail carriers.

i.

The Ordinance applies broadly and evenly to all Town residents.

The Railway has argued that the Town adopted the Ordinance specifically
(1) to prohibit transloading and storage of salt at the Facility and (2) to regulate rail

transportation. Tr. 104, ln. 5 (JA-0207). Nothing in the plain language of the
Ordinance supports this proposition. First, this characterization clashes with the
Ordinance's purpose of"protecting the health, safety and welfare of its citizens from
the inherent risks associated with the storage, handling and distribution of hazardous
substances." Ordinance§ 1.0 (JA-0401). The Ordinance's public health and safety
purpose is clear because the Ordinance applies only to those hazardous substances
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that display "characteristics of ignitability, corrosivity, reactivity and/or toxicity,"
and even then, the Ordinance only prohibits these items when they are "stored in
sufficient quantities" near schools and waterways. Ordinance§ 3.0 (JA-0401). For
example, it does not in any way prohibit large quantities of salt from being moved
into or transloaded at the facility. Further still, the Ordinance does not entirely
prohibit salt storage over 550 tons within Shelburne's boundaries-it merely
prohibits that storage in those parts of Shelburne within 250 meters of a school or
waterway.

Greater volumes of hazardous substances mean greater risk; Town

stormwater expert Andres Torizzo testified that "it boils down to large volumes of a
potential contaminant provide a higher risk of contamination." Tr. 426, ln. 25-Tr.
427, ln. 2 (JA-0289).
Second, the Ordinance is narrowly tailored to protect sensitive environmental
and public receptors from contamination or catastrophe. It safeguards the Town's
citizens and natural resources from harm, which may be caused by certain
substances, without unreasonable or unnecessary economic interference.

The

Ordinance nowhere specifically regulates either transloading or the movement of
goods by rail. The Ordinance allows all goods to come into Shelburne, but certain
hazardous goods in large volumes must be moved out within seventy-two hours if
they are within 250 meters of a school or waterway. Ordinance §§ 5.0, 6.0 (JA0402-04 ).

The theme of bulk, long-term storage is consistent throughout the
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Ordinance, and the Selectboard never targeted any specific business. See Tr. 511,
ln. 2-3 (JA-0310).
Third, nothing on the face of this Ordinance supports the contention that the
Town targeted the Railway, and the Selectboard members' testimony refuted the
Railway's claim that the Town surreptitiously targeted the Railway.

Former

Selectboard member John Kerr, who stepped down in October, recollected that from
the beginning, discussions regarding the Ordinance were "[n]ot about any particular
business or entity." Tr. 304, ln. 4-5 (JA-0258). Von Stange reiterated this point,
stating, "the Town would never target any business owner. We always target the
action that we're trying to address." Tr. 511, ln. 2-3 (JA-031 0). Selectboard member
Dr. Colleen Parker also expressed her motivations for passing the Ordinance. Her
concerns were grounded in her first-hand medical knowledge of treating victims of
the 2010 Haiti earthquake, Tr. 504, ln. 9-10 (JA-0308), and the local hospital's
limited capacity to treat children injured in a catastrophic event such as an explosion
or fire. Tr. 501, ln. 14-24 (JA-0308). Parker sought to exclude only those amounts
of hazardous substances that would pose a serious threat to the Town's schools and
waterways. Tr. 501-02 (JA-0308).
ii.
The parameters of the Ordinance are well defined and its restrictions
can be obeyed with reasonable certainty.

The Ordinance does not discriminate against rail carriers because it contains
objective standards that are well defined, easy to follow, and can be obeyed with
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reasonable certainty. Compliance with the Ordinance does not rest on any subjective
determination of a Town official or board. Rather, compliance can be determined
by any individual through the use of a simple stop watch and a tape measure. One
need only ask: is the item sought to be stored listed in Table 1? Is it within 250
meters of a school or waterway? If so, has it been in that location for more than
seventy-two hours? The question of compliance is not subject to any discretionary
standard-it is made black and white by the inclusion of an easy-to-follow volume
table and time and distance limitations that anyone can directly consult to determine
whether or not it complies.
The District Court put the Railway on notice that municipalities have
far broader post-construction police powers than they have pre-construction
police powers.
111.

Further weighing against the Railway's claim that the Ordinance is unfair to
the Railway is the fact that the District Court specifically cautioned the parties that
municipal post-construction police powers are broader than municipal preconstruction powers. Throughout the litigation and leading up to the permanent
injunction hearing, the District Court repeatedly made observations such as "local
governments should have a role in describing-in controlling how a particular
project like this impacts the community outside of federal preemption." April 5,
2017 Hearing Transcript-Joseph Barrett Testimony at p. 748, ln. 22-Tr. 749, ln.
10 (JA-0117). Despite this, the Railway continued to develop its facility in the face
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of the Town's filings. The Railway, therefore, knowingly assumed the risk that its
Facility would be subject to the Town's post-construction police powers.
The Railway argued to the District Court that the Town should not be
permitted to exercise its police powers because the Railway contractually bound
itself to build a storage and distribution facility for its customer Cargill. Tr. 46, ln.
2-21 (JA-0193). This argument makes little sense. Would the Town be divested of
its police powers if the Railway promised Amazon it would build it a distribution
center, or Six Flags an amusement park, or Costco a retail store? The Railway's
contractual side ventures are not shielded under the umbrella of federal preemption.
Town of Brookhaven v. Sills Road Realty LLC, No. CV 14-2286 (GRB), 2014 WL
2854659, *9 (E.D.N.Y.). Cargill's retail salt distribution is not transportation by rail
carrier, and the fact that a railroad has contracted with it does not transmute this
distribution into transportation by rail carrier. Accordingly, discrimination against
a rail carrier should not be measured by the consequences to Cargill.
iv.
The Selectboard did not target the Railway and the timing of the
adoption of the Ordinance cannot alone support a finding of discrimination
against a rail carrier.

Record testimony demonstrates that the Selectboard had for years been
discussing the dangers posed by the transportation and storage of hazardous
substances. The District Court, however, ignored the weight of the testimony and
based its conclusion that the Ordinance discriminated against rail carriers on the
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timing of its passage. The District Court found that"[ w]hile it may be true that the
Town has considered regulating hazardous materials generally in the past, the timing
of the Storage Ordinance's enactment in the context of the present case is indicative
of a desire to specifically target the Railway's facility." (SA-017). This reasoning
was erroneous. Discrimination cannot be based on the timing of the passage of an
ordinance to the exclusion of relevant considerations, namely its content and the
intent of its drafters. Furthermore, no precedent holds that the timing of passage is
determinative of discrimination.
The non-discriminatory nature of the Ordinance was supported by the
testimony of Toni Supple, a former Selectboard member and the Railway's own
witness.

Supple described that during her tenure (before the Railway even

announced plans to develop the facility) the Selectboard had been made aware of
bulk hazardous materials being stored on a rail siding in the neighboring town of
Charlotte. Tr. 289, ln 24-Tr. 293, ln 12 (JA-0255-56). Supple testified that the
Selectboard " [was] concerned about rail cars being stored" because rail cars "were
abandoned," "left on the tracks" and "in disrepair" and potentially contained
"hazardous materials." Tr. 290, ln. 4-9 (JA-0255). Back then, the Selectboard even
discussed key provisions that ended up in the final Ordinance, such as "the proximity
to the school and that there were hazardous materials" and what would happen [i]f
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someone was to ever fire-throw a cigarette into [a rail car]." Tr. 289, In 24-Tr.
290, ln.15 (JA-0255).
Kerr corroborated that the Selectboard had longstanding concerns about
hazardous materials. He noted that back in 2015, the Selectboard "had a couple of
discussions about [a potential hazardous substances ordinance] just generally." Tr.
at 304, ln. 3-6 (JA-0258). Likewise, Joe Colangelo, Shelburne's town manager,
testified that "[t]he general idea of this sort of ordinance has been talked about for a
while with certain members of the board or others." Tr. 326, ln. 13-15 (JA-264).
Colangelo also stated discussions arose in part because "we go through the local
emergency operation plan every year." Tr. 323, ln. 2-3 (JA-263). Specifically,
Colangelo accompanied the Selectboard on a retreat in April 2014 in which they
discussed "the need to evaluate current ordinances and potentially adopt new ones"
and "then the topic came up from time to time since 2014." Tr. 333 ln. 14-16, Tr.
334, ln. 13 (JA-0266).
Parker confirmed these discussions: "The very first Selectboard retreat I
participated in, and that would have been March of2014, we talked about a number
of ordinances and hazardous materials was one of them." Tr. 496, ln. 5-11 (JA0306). Parker specifically stated that she had spoken to fellow Selectboard member
Supple about her concerns about road salt contamination in 2014 and even showed
Supple an article she had read about the issue. /d. Parker further confirmed that her
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concern for chloride contamination grew out of discussions about emergency
response plans and stated that she was thinking about water quality issues. Tr. at
496, ln. 14-17 (JA-03 06). Parker went on to say that she was in favor of the
Ordinance because her medical background gives her a special eye toward risk
aversion and when she "thought about all the dangers involved in hazardous
materials being stored in mass quantities near town centers and schools, it was about
reducing the risk if something were to happen, and this seemed to me like a very
reasonable and rational approach to that .... " Tr. 497, ln. 4-11 (JA-0307). Parker
specifically dismissed that the Selectboard's motivation in passing this Ordinance
was to discriminate against the railroad. Tr. 497, ln. 15 (JA-0307). In fact, Parker
clarified that the Ordinance applied to everyone in Shelburne and even to future
businesses. Tr. 504, ln. 23-Tr. 505, ln. 2 (JA-0308-09).
Von Stange also testified extensively about the lack of any discriminatory
intent on the part of the Selectboard. Von Stange, like Colangelo and Parker, traced
back the concerns about hazardous substances to the April 2014 retreat. He testified
that he prepared notes for the 2014 retreat that included topics such as firearms and
hazardous materials. Tr. 514ln. 22-Tr. 515, ln. 7 (JA-0311). Von Stange stated that
the topic again came up in 2015 when the state rail plan was discussed with towns
in Vermont and the neighboring Charlotte Fire Chief, Chris Davis, addressed the
state plan by writing about the lack of community emergency preparedness for
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hazardous materials responses. Tr. 515, ln. 8-14 (JA-0311); November 16,2016
Charlotte Selectboard Letter to State of Vermont Transportation Board (JA-0969).
Moreover, von Stange recalled that sodium chloride contamination had been
considered previously as well, back when the Selectboard had been given a
presentation by Torizzo on the dangers of road salt contamination to water sources.
Tr. 515, ln. 17-19 (JA-0311). All in all, von Stange said that this topic had been
discussed in various forms for about nine years, on and off. Tr. 515, ln. 22-23 (JA0311 ).
Importantly, von Stange also made clear that the Ordinance went through the
exact same process as all other ordinances adopted by the Town. Tr. 508 ln. 22-Tr.
510, ln. 2 (JA-0309-10). He identified approximately nine other ordinances that
were passed by the Selectboard and detailed how each of these ordinances was
passed as a response to a specific land use concern and not in an effort to target a
particular business or individual. Tr. 511, ln. 2-Tr. 512, ln. 18 (JA-031 0). Von
Stange even analogized that if the Town lacked a vicious dog ordinance, passing one
would not demonstrate an intent to discriminate against the specific dog that is doing
the biting but would apply to all dogs in town. Tr. 511, ln. 18-Tr. 512, ln. 12 (JA0310).
Similarly, Kerr pointed out that the Selectboard adopted an adult
entertainment ordinance because "we didn't have anything on the books that said
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what to do." Tr. 313, ln. 2-3 (JA-0261 ). The Selectboard also adopted a heavy truck
ordinance because "we had received a number of calls from town folk about large
trucks traveling through the neighborhood." Tr. 313, ln. 6-8 (JA-0261 ). Equally
still, a food truck ordinance was passed because "[a] number of businesses in town
wanted to utilize food trucks as part of parties or entertainment that they were doing
and we had nothing on the books." Tr. 313, ln. 12-14 (JA-0261). This, in fact, is
the very nature of municipal land use legislation-a need for regulation arises from
the introduction of a particular interest or inquiry and the legislative body acts to fill
a void in its regulatory schema. This is not a unique practice, but instead is at the
very essence of land use law, particularly at the local level. This is at the very heart
of municipal police powers and embodies exactly how they are exercised in a way
to protect a town's citizenry and its municipal resources.
Von Stange made the Selectboard' s intent clear when he testified that the
Selectboard acted pursuant to its police powers and was within its full statutory
authority.

Tr. 513, ln. 14-Tr. 514, ln. 10 (JA-0311 ).

The Town's municipal

charter-as codified in 24A V.S.A. § 147 (SA-034)-specifically gave the
Selectboard the authority to act. Tr. 513, ln. 14-17 (JA-0311). Von Stange explained
the construction of the salt sheds was merely the "precipitating factor" that prompted
the Selectboard to act pursuant to its charter on a topic that it had been considering
for years:
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[C]learly the precipitating factor in this case, just like with the adult
entertainment when a developer came in and wanted to put a strip club
in town, when the solar developer wanted to put a solar array in a
special viewscape, when the telecommunications company wanted to
put a telecommunications tower in a residential area, we reacted.
Certainly this litigation has impacted the passage of the hazardous
materials ordinance, but the passage of the hazardous materials
ordinance followed the same exact path of every other ordinance and
it was targeted towards the substance just like every other ordinance
we've passed.
Tr. 515, ln. 24-Tr. 516, ln. 9 (emphases added) (JA-0311 ).
The District Court incorrectly reasoned that "the testimony of several
Selectboard members ... supports a finding that the Storage Ordinance was enacted
as a result of this litigation and in an effort to discriminate against the Railway"
Order, p. 18 (SA-018). This was not the case. The testimony was in fact directly to
the contrary.
Furthermore, if the District Court's analysis stands, most ordinances will be
deemed discriminatory merely because of the timing of their adoption. If, as von
Stange well described, the practice of most municipal legislative bodies is to respond
to new land use concerns as they arise-most boards do not and cannot plan for
every possibility in their regulations-they will almost always be discriminating
against someone. The logical extension of such a rule is nonsensical and out of step
with the ordinary course of municipal law making. The measure of discrimination
is far more than timing alone and in the instant case, the weight of the testimony
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clearly demonstrated that the Ordinance applies across town and in fact does not
target the Railway.
v.
The amendments to the Ordinance indicate that the Town took into
consideration comments from all members of the community, including the
Railway.
In response to public input regarding the Original Ordinance adopted on
August 8, 2017, the Town made several amendments and enacted a revised
Ordinance on October 24,2017. Ordinance (JA-0401). In this amended Ordinance,
fuel tank limits were increased, more hazardous substances were identified, and the
limits on many hazardous substances were increased so as to focus on bulk storage.
Compare Original Ordinance "Table 1" (JA-0400) with Ordinance "Table 1" (JA-

0409). The Ordinance also clarified that Town residents are now clearly permitted
to spread road salt on their driveways and exempted existing gas stations from fuel
tank limits. Ordinance § 5.0 (JA-0402). The storage time limit was also increased
from twenty-four hours to seventy-two hours. Compare Original Ordinance "Table
1" (JA-0400) with Ordinance "Table 1" (JA-0409). Curiously, the District Court
claimed that "while many other interested parties' concerns about the Storage
Ordinance were resolved, the Railway's concerns were not meaningfully
addressed." Order, p. 19 (SA-019). This conclusion wholly ignores the increased
fuel tank limits and limits on hazardous substances as well as the increase in the
storage time limit from twenty-four hours to seventy-two hours. With regard to the
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increased time limit, the Town's railroad expert, Gary Hunter, stated that a seventytwo-hour time period should be sufficient for a railroad to transload a shipment of
salt at this facility. Tr. 475, ln. 20-Tr. 476, ln. 4, 15-19 (JA-0301). Equally, Railway
principal Wulfson himself agreed that a train full of salt can be unloaded within
seventy-two hours. Tr. 137-39 (JA-0216). Moreover, Hunter testified that the
typical time for unloading freight is 48 hours, after which a shipper incurs demurrage
charges. Tr. 475, ln. 1-12 (JA-0301).
(2)

The Ordinance does not unreasonably burden rail carriage.

i.
The Ordinance provides critical safety and environmental protections
where no other law does.
As previously stated, to determine if a municipal law "unreasonably burdens"
rail carriage, this Court must balance the goals and benefits of the law against the
burdens on rail carriage. See, e.g., PCS Phosphate, 559 F.3d at 221; see also Bruce
Church, 397 U.S. at 137.
The Ordinance is a necessary environmental and safety regulation because the
Railway is presently not subject to any other law that adequately protects the
Shelburne community and its water supplies-neither the groundwater, the LaPlatte
River, nor Lake Champlain-from chloride pollution. Moreover, no law similarly
protects the Town's most vulnerable citizens-school children-from the bulk
storage of hazardous substances such as fuels or chemicals that could cause a largescale tragedy. The financial penalties feared by the Railway pale in comparison to
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a potentially catastrophic large-scale accident to school children or to mass pollution
of not only the Town's drinking water source, but the major source of drinking water
to the entire Champlain Water District. See Brookhaven, 2014 WL 2854659, at *8
(holding that balance of hardships tips in favor of protecting environment over
economic harm where Town regulations were designed to protect public health and
safety by protecting drinking water). Where the safety benefits conferred by a
municipal law so vastly outweigh the economic burdens on a railroad, such a law
cannot be deemed "unreasonable." Cf id. at *7 (citing League of Wilderness
Defenders v. Connaughton, 752 F. 3d 755, 755-56 (9th Cir. 2014).
The District Court wrongly reasoned that the Ordinance would not protect the
public's health, safety, and welfare, in part because-without pointing to any federal
law-"[t]hese tracks and sidings are already subject to extensive federal
regulations."

Order, p. 21 (SA-021).

The federal laws, however, that could

conceivably apply to the Railway's facility largely concern the safety of railroad
passengers and workers, not the safety of the children that sit in classrooms just
across the LaPlatte River. Moreover, these regulations certainly do not establish that
the federal government will take on a first-responder role in railroad disasters. See
49 C.F.R. parts 171-180; 49 C.F.R. parts 200-244; and 49 C.F.R. part 1580. Further
still, it is a mystery what environmental regulation the District Court believed is
adequately safeguarding the Town's water supply when the chloride levels at the site
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in less than one year of operation are already reaching five times the state standards
for groundwater.

Monitoring Data (JA-0460); November Hearing Defendant's

Exhibit ("Def. Ex.") G, p. 61. The only permit held by the Railway-a Multi-Sector
General Permit (MSGP)-is a federally delegated permit for stormwater. November
21, 2016 DEC Multi-Sector General Permit (JA-0769). As discussed below, this
permit is not a site-specific permit and contains no effluent limitation for chloride,
no threshold quantities or concentrations and no enforcement mechanism for the
permit holder's contamination of ground or surface waters with chloride. Tr. 358,
ln. 1-20 (JA-0272).
The District Court also failed to consider that local responders have ultimate
responsibility for catastrophic incidents. The Selectboard, on the other hand, had
great concern that the hazardous substances, when stored in such enormous
quantities, would pose a very real risk of mass casualty incidents or irreversible
environmental damage. Although a larger city with more resources may have the
ability and infrastructure to respond to incidents created by large quantities of
hazardous substances, neither the Town nor hospitals in the greater Chittenden
County area do. Tr. 501, ln. 20-24, Tr. 504, ln. 13-22 (JA-0308). As Parker
explained, the University of Vermont Medical Center's Burlington campus pediatric
ICU is composed of only one room. Id This primary local hospital would not have
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the capability to handle a mass casualty incident to the Town's pediatric population.
!d.
The Railway sought to challenge Parker's credibility on these points;
however, this challenge is beside the point. Even if the local community had the
ability to handle a mass casualty incident such as an explosion or fire, it is reasonable
for local legislatures to shield the Town's children from being treated in one of those
beds for bums or chemical toxicity. To say otherwise amounts to absurdity.
Even Wulfson agreed to the related point that protecting Town residents by
ensuring the safety of their water is important. Tr. 131, ln. 3 (JA-0214). The
Railway can store road salt in a more responsible location, but finding an alternative
drinking water source for three towns will be far more difficult. Accordingly, the
Ordinance's benefit to the Town far outweighs the burdens it poses to the Railway.

The Ordinance closes the regulatory gap and proactively provides
meaningful, necessary protections to the public's health and safety.

ii.

In its Order, the District Court determined that the Railway's storage of 80,000
tons of sodium chloride-as well as other hazardous substances-next to the
LaPlatte River did not pose a significant health risk. Order, p. 3 (SA-003). Even if
the Facility did pose a significant health risk, the District Court stated, monitoring
by the DEC would protect against that risk. Order, p. 23 (SA-023). This reasoning
ignored not only the evidence that sodium chloride is a known pollutant, Tr. 3 72,
379 (JA-0275, 77), Def. Ex. H-K, V-Z, but also the fact that protecting waters is a
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core municipal function. See In re Methyl Tertiary Butyl Ether (MTBE) Prod. Liab.
Litig., 725 F.3d 65, 112 (2d Cir. 2013) (stating that protection of drinking water is
"a core municipal function and implicating an unusually compelling public
interest").
The Selectboard relied on scientific data, expert opinions, and the experiences
of other municipalities that had either confronted issues related to hazardous
substances or promulgated their own hazardous substances ordinances. For instance,
Kerr, himself an engineer, testified that he conducted independent research by
reviewing studies from New Hampshire and Minnesota regarding the environmental
effects of road salt and learned about salt runoff problems in the Lake Placid region.
Tr. 304, 309 (JA-0258,60); Def. Ex. K.
Moreover, by explicitly detailing how storage of sodium chloride can cause
leaching into groundwater and waterways, this research directly contradicts the
District Court's assertion that "[t]he Town has highlighted various articles
demonstrating environmental concerns with the spreading of road salt on roads, but
there has been a total dearth of convincing information as to how the storage itself
is dangerous." Order, p. 24 (SA-024); see also New Hampshire DEC webpage
regarding road salt contamination (JA-0963), Def. Ex. H-K, X-Z. In fact, the Town's
toxics remediation expert, John Diego, very clearly testified on this point when he
explained what may otherwise be self-evident, "the larger the volume the more risk

47

you're going to have," Tr. 432, ln. 10-11 (JA-0290), and "the larger the quantity the
larger the risk." Tr. 428, ln. 22 (JA-0289). Both Diego and Torizzo cited to several
articles that set out the storage risks of road salt. See New Hampshire DEC webpage
regarding road salt contamination (JA-0963), Def. Ex. H-K, X-Z.
Moreover, the District Court was aware that the Railway and Barrett Trucking
were not only storing the salt for Cargill's distribution but also were running a
distribution operation out of this location. Order, p. 26 (SA-026); March 2016
Hearing Defendant's Exhibit B2.

Clearly the more a hazardous substance is

manipulated, moved, loaded, and unloaded, the more possibility there is for spillage
and discharge. The longer dangerous chemicals are present at a site, the greater the
risk is over time of fire, explosion or release, particularly where, as there is here,
there is no regulation governing their containment because the entity doing the
storing is a railroad and lies exempt from regulation. 3
Von Stange testified that his thoughts regarding the threshold amounts in the
Ordinance came from reviewing ordinances from Winooski and Hinesburg-both
nearby towns in Vermont-and "Los Angeles, Chicago and other communities" and
also from the Selectboard's annual review of emergency preparedness plans. Tr.

3

Notably, the Selectboard was well aware of the past situation in Charlotte,
Vermont, where full tanker cars of fuels and other hazardous materials were left on
side tracks to sit indefinitely, unregulated, with no secondary containment
whatsoever. November 16, 2016 Charlotte Selectboard Letter to State of Vermont
Transportation Board (JA-0969); Def. Ex. A-8.
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515 (JA-0311); Hinesburg Hazardous Materials Ordinance (JA-0973); Winooski
Hazardous Materials Ordinance (JA-0976).
The Selectboard considered the clear scientific evidence that road salt
is harmful.
111.

The Selectboard'·s and experts' research on the effects of road salt supports
that modem science has clear concerns that chloride contamination presents serious
impacts to both the environment and humans.

The District Court's wholesale

dismissal of this evidence was improper. Order, p. 3 (SA-003). Experts Torizzo and
Diego explained that chloride is a "unique pollutant" because it is "difficult to
remediate" and this remediation is extremely costly. Tr. 372, ln. 21-22 (JA-0275),
Tr. 379, ln. 25 (JA-0277). Diego explained that "based on my experience you can't
really remediate it ... Cargill is working on [reverse osmosis] technology with the
State of Virginia, but in a situation where you have a surface water you're typically
not going to be able to pump large volumes of water running through a reverse
osmosis system."

Tr. 429, ln. 14-20 (JA-0290).

Indeed, cleanup of chloride

contamination is so onerous and costly that the chloride-polluted "water sources"
that Diego was familiar with "were not remediated."

Instead, "[t]hey were

abandoned." Tr. 430, ln. 17-18 (JA-0290).
Moreover, other chemicals and impurities (and federally listed hazardous
substances) are contained in road salt, such as "phosphorous, aluminum, lead, [and]
magnesium." Tr. 419, ln. 14-15 (JA-0287). Furthermore, according to Diego, "they
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also add ferrocyanide to road salt." Tr. 419, ln. 17 (JA-0287). This serves as an
"anti-caking compound" but "through certain types of bacteria and sunlight can
separate and migrate with groundwater." Tr. 419, ln. 18-20 (JA-0287).
Beyond protecting human health and welfare, stewarding the municipal water
supply is an exercise of the Selectboard's core municipal function. In re MTBE
Prod. Liab. Litig., 725 F.3d at 112. This concern is heightened by the fact that the
Railway's facility is adjacent to the LaPlatte River, which empties into Shelburne
Bay, which serves as the water intake for Shelburne, South Burlington, and
Williston. Torizzo explained that chloride pollution is particularly concerning in the
LaPlatte River, not only because the river contains endangered plant.and animal
species that are highly salt-intolerant, but also because chloride is extremely difficult
to remediate.

Tr. 357, 363 (JA-0272-73).

In fact, Torizzo testified that

approximately "two years ago [he] actually came in and talked [to the Selectboard]
about the concerns with chloride with the town water." Tr. 347, ln. 22-24 (JA-0269).
He also testified that chloride in the contaminated groundwater will-over timeinfiltrate the river and create a contaminant plume. Tr. 373 (JA-0276). In addition,
the Railway has further designed its site to discharge chloride directly from its
stormwater pond into the LaPlatte River wetland complex without any filtration of
that water whatsoever.

Tr. 375, ln. 17 (JA-0272).

In fact, Torizzo called

"preposterous" Railway stormwater expert Jeff Nelson's suggestion that the
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Facility's dilution of the contaminated water constitutes "treatment." Tr. 375, ln. 4
(JA-0276).
Furthermore, the Railway's facility is located on a site that is subject to
erosion because it is located directly within the LaPlatte River corridor. As Torizzo
explained, "it's a very active plac~ where the river tends to want to migrate ... how
the river systems evolve is that they erode and then they cut through and they form
a new channel; and so this is an ongoing active process ... the river is going to want
to go right through ... I don't think that a catastrophic failure of that bank is totally
out of the question." Tr. 354 ln. 4-Tr. 355, ln. 2 (JA-0271). In light of this
vulnerability, the regulations contained in the Ordinance-tonnage and hour
limitations-are modest restrictions to guard against a catastrophic failure at the site.

iv.
Other permitting and monitoring of the Facility is insufficient to
protect against the risks posed by the site's hazardous substances.
In its Order, the District Court stated that "[t]he facility has undergone an
extensive permitting process ... through the State of Vermont and has implemented
a sophisticated environmental monitoring and mitigation plan." Order, p. 11 (SA011 ). This is simply false. In fact, it is the District Court itself that reinforced that
pre-construction permitting did not apply to the Facility, so how it could rule that
permitting was extensive is vexing at best. Not only has there has been little to no
permitting of this site, but there was testimony regarding the clear deficiencies in the
monitoring that does exist. Tr. 358, ln. 3-4, 10, 13 (JA-0272). Nonetheless, the
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rudimentary monitoring that the Railway has undertaken has already shown
astronomical increases in the chloride levels on site. Monitoring Data (JA-0460).
Furthermore, the DEC was not even provided with this data as a matter of course by
the Railway, because the Railway is not required to provide it under its one and only
permit-a stormwater permit. Tr. 358, In 12-13; see also November 21, 2016 DEC
Multi-Sector General Permit (JA-0769); Def. Ex. A-6 (in an October 16, 2017letter
from Railway water resources consultant to MSGP program coordinator, describing
that "[t]he results from these inspections and monitoring during the 2016-2017
reporting period are available upon request.").
Indeed, Torizzo's concerns, previously disregarded by the DEC, have now
sadly come to fruition. These chickens have come home to roost. Monitoring data
now show that the Railway has increased chloride levels in the ground and surface
waters over five times the Vermont Water Quality Standards. Tr. 362. (JA-0273);
see also Monitoring Data (JA-0460). Indeed, some of the chloride readings are

"twenty times what was there probably prior to the development of the site, and so
it shows that there's a contamination problem." Tr. 371, ln. 16-18 (JA-0275); see
also Monitoring Data (showing that chloride concentrations increased from 5

milligrams per liter pre-construction to 1200 milligrams per liter just nine months
later) (JA-0453). This, no less, is after merely nine months of operation.
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Torizzo testified that he was not surprised by the data because the stormwater
plan is inherently faulty and lacks any treatment whatsoever for the chloride: "[t]he
notion that a wet pond could serve to somehow mitigate chloride impacts by diluting
some of that water-it's preposterous." Tr. 375, ln. 2-4 (JA-0276).
At the November hearing, the Railway sought to divert concern about its
exceeding the Vermont Water Quality chloride standards by nearly five timesviolating both acute and chronic standards-by pointing to its MSGP authorization
to discharge. However, as Torizzo explained, the MSGP is merely a general, nonsite-specific permit that has "no specific benchmark requirement for any kind of
monitoring" and no "action level" or "effluent limitations" for chloride pollution.
Tr. 358, ln. 3-4, 10, 13 (JA-0272). In effect, the stormwater permit has no teethzero-because it contains no standards or enforcement mechanism. Until the permit
expires, the law does not give the DEC any ability to act against the Railway's
pollution of ground and surface waters. November 21, 2016 DEC Multi-Sector
General Permit (JA-0769). The DEC can do nothing and in fact has done nothing.
The District Court completely ignored the gravity of these increased readings.
Indeed, repeating a theme evident throughout its Order, it wrote that these readings
proved that the Facility's environmental protection processes were working rather
than recognizing the dangerous implications of these increased chloride levels:
Increased levels of sodium chloride were recently detected in
Monitoring Wells 301 and 306 on the facility site itself. Mr. Nelson
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and other VHB employees immediately investigated the cause of this
increase. See TR. 155:14-16; 166:12-25. They concluded that salt had
spilled during the transloading process and a problem with the pitch of
the pavement in one area of the facility had caused some stormwater to
flow into the wetland (where these monitoring wells are located)
instead of into the stormwater basin. VHB and the Railway quickly
worked to correct the problem. Tr. 156: 12-159:11. This example
demonstrated how the SWPPP functions-the monitoring requirements
caught the problem and prompted corrective action.
Order, p. 12-13 (emphasis added) (SA-012-13).
Most unfortunately, the District Court's reasoning here totally misses the
point. Redirecting the contaminated water away from an interior wetland and
directing it into a river with endangered and salt intolerant species that leads to the
Town's drinking water source is not corrective action. This is simply a rerouting of
the problem where it will take longer to detect. Torizzo made this clear when he
explained that a contaminant plume functions like a bathtub of cold water into which
warm water is poured through the faucet. It takes a while for the hot water to reach
the back of the bathtub. Tr. 373, ln. 12-20 (JA-0276).
v.
The Railway can comply with the Ordinance at its Facility while still
maintaining normal operations.
This Ordinance does not regulate railroad operations. Hunter testified that
enforcement of the Ordinance would not foreclose railroad operations at the
Shelburne Facility:
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I don't feel [the Ordinance] regulates railroad operations at all. ...
The railroad operations is the movement of trains on the main line.
There's yards, there's facilities involved, and that, you know,
operations includes the tracks and structures, the mechanical side which
is cars and locomotive, it includes the labor and personnel and includes
transportation which is actually the rail operations itself. That is
railroad operations.
Tr. 462, ln. 3-12 (emphasis added) (JA-0298).

Moreover, the Ordinance's

prohibition on bulk, long-term storage of hazardous substances would not prohibit
the movement of these substances at this Facility. As Hunter pointed out, it is
possible to move the salt out in seventy-two hours. Tr. 481 (JA-0303). Even
Wulfson himself admitted that the salt can be moved within seventy-two hours: "I
can unload in three days." Tr. 139, ln. 8 (JA-0216). Furthermore, Hunter pointed
out that the railroad business itself is not shut down at this location, because many
other commodities such as lumber, paper products, aggregate, food products, wood
pellets, and steel products can be stored or easily moved through this Facility. Tr.
472-73 (JA-0300-01). According to Hunter, it would be normal for a rail carrier to
market a facility like this and they could easily generate other revenue. However, at
this point, the restrictions in the Ordinance would put the Railway out of the salt

storage business in Shelburne, not out ofthe railroad business. Tr. 473 (JA-0301).
The District Court ignored Hunter's extensive background in railroad
operations-and dismissing his expertise simply because he is not from Vermontaverred: "Mr. Hunter's suggestion about compliance with the seventy-two-hour time
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limit is not realistic. In listening to Mr. Hunter's testimony, it was apparent that he
lacked familiarity with the particularities and needs of the Vermont region, the
Town, and the Railway." Order, p. 22 (SA-022). To the contrary, Hunter had
extensive experience in New England, having revived an entire railroad in Maine
and had prior experience with salt carriers. Tr. 452, ln. 11-22 (JA-0295). Rather
than thoroughly exploring Hunter's suggestion that the Railway either relocate its
Facility to a more appropriate location or immediately offload the salt from the rail
cars to trucks, the District Court off-handedly and in a conclusory fashion dismissed
these options: "Neither of these suggestions are remotely feasible." Order, p. 21
(SA-021 ). The District Court ultimately concluded, "[p]utting a seventy-two hour
time restriction on storage at the facility is not feasible" and "[t]hese regulations
would impose severe restrictions on the Railway's ability to conduct its business."
Order, pp. 20, 2 (SA-020, SA-002). This was simply contrary to the evidence
presented not only by Hunter but by Wulfson himself.

V.

PERMANENT INJUNCTION ANALYSIS

After finding that the Ordinance was preempted by the ICCTA, the District
Court determined that the Railway was entitled to the remedy of a permanent
injunction pursuant to the standard set forth in Weinberger v. Romero-Barcelo, 456
U.S. 305 (1982). A determination of the appropriate remedy necessitates success on
the merits of the claim. As the Town believes that both the evidence in this case and
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the law support a determination that the Ordinance is not preempted by the ICCTA,
this additional permanent injunction analysis is not necessary.
CONCLUSION

This Court should reverse the District Court's January 2, 2018 Final Judgment
Order and the December 7, 2017 Order and rule that the Ordinance is not preempted
by the ICCTA and is applicable to the Facility. Although the ICCTA preempts
transportation by rail carrier and vests jurisdiction in the STB, Congress never
divested municipalities of their ability to enact regulations to protect the health,
safety, and welfare of their citizens pursuant to their traditional municipal police
powers. These powers have remained steadfast. Courts have recognized a police
powers exemption to preemption not only in the ICCTA but also in analogous
federal acts such as the PHMSA and the FAAAA.
This Court's recognition and protection of these police powers is paramount
when it comes to ICCTA preemption cases because there already exists an
unintended and dangerous regulatory gap.

Further erosion of municipal police

powers serves to blow open the gap instead of, consistent with more current law,
working to close the gap that was never intended by Congress in the first place.
In order for a regulation to be a valid exercise of police powers, it must not
(1) discriminate against rail carriers or (2) unreasonably burden rail carriage. This
Ordinance does neither. The Railway produced no evidence that the Ordinance
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discriminates against rail carriers. The District Court wrongly found discrimination
based on the timing of the passage of the Ordinance alone.

This approach is

unsupported by law and undermines the very manner in which local land use law
functions. Moreover, taken to its logical extension, this reasoning not only renders
virtually every municipal land use regulation discriminatory but it also ties the hands
of local law makers to protect their citizens and natural resources after the fact.
The Railway produced no evidence that the Ordinance was enacted
specifically to target the Railway-none. In fact, the evidence was to the contrary.
Current and former Selectboard members, even those called by the Railway itself,
as well as the Town Manager all testified consistently that hazardous materials
storage was something that the Town was concerned about for years. The minutes
from a 2014 retreat further bolstered this testimony. Previously, not only did the
Selectboard consider the bulk storage of dangerous materials, but it also was
concerned about the water quality impacts of road salt.

For example, Torizzo

testified that he addressed the Selectboard back in 2011 about chloride
contamination from road salt.

Selectboard members Parker and Supple had

conversations about an article detailing the hazards of road salt to people and the
environment. Each year the Selectboard revisited the topic of hazardous substances
when it reviewed its emergency preparedness plan. Moreover, the Selectboard
became aware of a neighboring town's Fire Chiefs concerns over the long-term
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storage of rail cars full of fuel oils on the tracks in town, because the fire department
could likely not handle an incident such as fire or explosion. The Selectboard
members viewed the issue through their own lenses-those of an engineer, doctor,
lawyer, and former town manager. Members did their own research on the issue,
including reviewing scientific studies and other similar ordinances from other
neighboring municipalities, cities, and towns across America. They discovered that
Shelburne was not alone in this type of regulation. Towns ranging in size from the
small Vermont municipalities of Winooski and Hinesburg, to cities such as Chicago
and Los Angeles were already regulating the storage of hazardous materials.
Furthermore, federal agencies had already ruled that such regulation was not
preempted.
When enacting the Ordinance, the Town followed the same process it did in
enacting every other ordinance. The Railway produced no evidence that the process
violated any procedural requirement for the valid enactment of an ordinance. The
Town took much public comment and many local businesses were concerned about
the impacts of the Ordinance. The Ordinance itself applies town wide. It does not
single out the Railway anywhere in its text. It is an ordinance of general applicability
that instead targets a particular land use-bulk storage of certain listed substancesregardless of who is doing it.
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The Railway argued, without any proof whatsoever, that they were the only
business impacted and therefore, the Ordinance was patently discriminatory against
rail carriers. This contention does not hold water. Several other businesses in Town
were identified as having concerns about the Ordinance-shipyards, farms,· a
company utilizing explosives, car dealers, and industrial businesses. Furthermore, a
new business (such as a fuel dealer seeking to have bulk storage) would also be
impacted by the storage limitations.

Nothing about this Ordinance is strictly

confined to a rail carrier. The Railway's allegations have been self-preservationist
of their own economic concerns and side business ventures, which do not amount to
transportation by rail carrier. Furthermore, testimony from the Railway itself, as
well as from rail expert Hunter, supports the conclusion that the Ordinance does not
foreclose transloading of hazardous materials-only long-term storage.

The

Railway can bring salt in, but it just cannot store it there long-term. This is not
unreasonable. Even Wulfson himself admitted that he can move the salt out in
seventy-two hours.

Moreover, the Railway's transportation business is not

damaged, because many profitable and commonly rail transported commodities can
be moved through and even stored at this site. Wulfson also agreed that he could
ship and store on-site unlimited amounts of aggregate, lumber, farm equipment, food
products, pellets, and metals.
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Importantly, nothing in this Ordinance impacts rail operations.

The

Ordinance does not regulate the movement of trains, rail safety, crossings,
employees, or maintenance of the track or yard. Rail operations will be completely
unaffected by this Ordinance. Hunter's testimony on this point went uncontroverted.
Furthermore, using Wulfson's own estimates of unloading time and the volumes in
each typical shipment, Hunter testified that the Ordinance would not foreclose
unloading salt at the Facility. Compliance is reasonably achieved and necessitates
only a stop watch, a tape measure and a scale. No Town official or board makes any
discretionary determinations.
The District Court's Order leads to the absurd result that the Town must sit
back and helplessly watch the Railway contaminate its waters-now already at
levels five times the state standards, with no recourse to protect its citizens. Contrary
to the District Court's Order, there is no federal law to address this situation. There
was no extensive permitting process-only one single, solitary stormwater permit
containing no effluent limitation and no enforcement mechanisms.
The District Court's ruling also shockingly shows no concern for the smallest
citizens, resulting in the unbridled storage of dangerous fuel oils or gases in close
proximity to school children. Neither the ICCTA nor any form of preemption
intends this helpless consequence. Furthermore, the District Court's ruling
alarmingly perpetuates fifty-year-old science-dilution is the solution to pollution-
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accepting that the Railway's diversion of polluted water into a river that leads to the
Town's drinking water source amounts to treatment of the polluted water. The
District Court wrongly lauds this approach as the regulatory process proudly at work.
This Court should reverse the Order, which establishes bad law and dangerous
policy that further divests municipalities of their police powers to protect their
citizens and resources. Congress never intended to grant railroads a trump card over
citizens' health, safety, and welfare. In fact, the law clearly does the opposite, and
preservation of this power is imperative to narrow the existing regulatory gap.
WHEREFORE, for all of the reasons set forth above, the Town of Shelburne
respectfully requests that this Court:
A.
B.
C.
D.

Uphold the Ordinance as a valid exercise of police powers;
Reverse the District Court's December 7, 2017 Order;
Vacate the permanent injunction; and
Grant any other relief that the Court deems equitable and just.

Dated at Burlington, Vermont this 2nd day of March, 2018.
Respectfully Submitted,
TOWN OF SHELBURNE

ine C. Safar, Esq.
Monaghan Safar Ducham PLLC
156 Battery Street
Burlington, VT 05401
(802) 660-4735
csafar@msdvt. com
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