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U.S. 01STRICT COURT

UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
VERMONT RAILWAY, INC.,
Plaintiff,
v.

TOWN OF SHELBURNE and
JOE COLANGELO in his capacity
as Town Manager and
Zoning Enforcement Officer,
Defendants.
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DISTRICT OF VERMONT
FILED
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BY

DEPUTY CLERK

Civil Action No. 2:16-cv-16-wks

MOTION TO INTERVENE UNDER F.R.C.P. 24(a)(2) and 24(b)(l)(B)
BY THE NATURE CONSERVANCY
Now comes The Nature Conservancy ("The Conservancy" or "TNC") by and through its
attorney, David L. Grayck, Esq., and moves to intervene in the above-captioned case under
Federal Rule of Civil Procedure 24(a)(2) and 24(b)(l)(B). As set forth below, The Conservancy
has a unique property interest at stake in this case which only it can protect through intervention.
While this proceeding has been pending since January, 2016, it was this Court's ruling on
January 12, 2017 which has prompted The Conservancy to move to intervene. The Court's
ruling includes a protective order which prevents The Conservancy from knowing in advance of
the March 27, 2017 hearing what evidence will be presented, and how that evidence pertains to
The Conservancy's interests. The Conservancy has no knowledge about the protective order
evidence which has been obtained in discovery by the Town. As a result, The Conservancy has
been compelled to intervene to protect its interests.
As required by Local Rules of Procedure 7(a)(7), counsel for The Conservancy certifies
that a good faith attempt to obtain Vermont Railway's agreement to the requested relief was
made but that Vermont Railway respectfully declined to agree.
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In support of this Motion to Intervene, The Conservancy presents the following
Memorandum of Law.
MEMORANDUM OF LAW

The Conservancy seeks to intervene in the pending action which Vermont Railway, Inc.
("Vermont Railway" or the "Railroad") commenced against the Town of Shelburne ("Shelburne"
or the "Town") in response to Vermont Railway's contention that the Town was attempting to
require the Railroad to submit to a preclearance zoning regime in direct violation ofthe ICC
Termination Act of 1995 ("ICCTA") through the application of local zoning.
Summary of Facts and Events In Support of Intervention

In the Railroad's complaint which commenced this matter, the key factual allegations
were that it was "necessary for the Railroad to begin construction of a new salt shed/intermodal
facility in order to maintain its shipping business and perform its lawful rail operations;" the
Railroad owns a parcel of land located in the Town of Shelburne and "has determined that
approximately 19 acres of this parcel of land is the best location for a new salt shed/intermodal
facility;" the "new intermodal facility will require construction of an access road, a spur track,
two salt storage sheds, a fleet fueling island, and office building and parking, and other attendant
structures;" and that "All of these facilities will be owed by Vermont Railway and are directly
related to Vermont Railway's rail transportation business." Railroad Complaint ,-r,-r 9-12 (Doc.
1). Based on these factual allegations Vermont Railway asserted that the Town of Shelburne was
preempted under the ICCTA from applying the Town of Shelburne Zoning Bylaws (the
"Bylaws").
As for the Town, it sought judicial relief before the State of Vermont Superior Court,
Environmental Division (the "Environmental Division") to enforce the Bylaws. The Town's

2
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main factual allegation was that the Railway had commenced land development without a permit
in violation of the Bylaws. The Town asserted four counts for adjudication to the Environmental
Division: Count I, Declaratory Judgment re ICCTA Preemption; Count II, Declaratory
Judgment re Exercise of Municipal Police Powers; Count III, Nuisance; and Count IV, Unlawful
Interference with Easement Rights. (Doc. 1-3). The Town's request for relief to the
Environmental Division was for a finding on the four counts; temporary and permanent
enjoinment of the Railway from engaging in construction activities on the 19 acres without
submitting to municipal review; permanently enjoining tree clearing, grading and land
development in such a way that interferes with the Town's easement rights; and any other just
and equitable relief. (Doc. 1-3).

A.

The Nature Conservancy is an Adjoining Landowner with Particularized
Property Interests

The Conservancy became aware of the activities on the 19 acres ofland generally
concurrent with the commencement ofthe Town's and Railway's respective legal actions. The
Conservancy became aware because it is an adjoining landowner to where the development
activity was taking place. The Conservancy owns and manages 230 acres and holds
conservation easements on another 52 acres along the lower LaPlatte River that directly adjoins
the property now owned by Vermont Railway. This acreage is the LaPlatte River Marsh Natural
Area (the "LaPlatte Natural Area"), and it is proximate to the facilities which are being built.
The Conservancy, in conjunction with the Vermont Housing and Conservation Board, the
Town of Shelburne, Green Mountain Audubon, Federal Duck Stamp, and many additional public
agencies and private partners, has led the conservation of the LaPlatte Natural Area since 197 6. 1

1

See Exhibits 1 and 2 attached hereto, respectively the "LaPlatte River Marsh Natural Area Trail Guide" and
"LaPlatte River Marsh Natural Area Paddle Guide."
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As a result of these efforts, The Conservancy has made a substantial investment in the LaPlatte
Natural Area in fulfillment of its corporate and charitable functions.

B.

The Conservancy's corporate and charitable functions.

The corporate and charitable functions of The Conservancy, as set forth at
https ://www.nature. org/about-us/ governance/index.htm?intc=nature. tnav .about, are:
The Nature Conservancy is governed as a single, tax-exempt
501(c)(3) organization by a worldwide, volunteer Board of
Directors and is managed from its worldwide office in Arlington,
Virginia USA. Because the Conservancy is organized as a single
organization rather than as separate local legal entities, ultimate
responsibility for the operation of The Nature Conservancy lies
with its Board of Directors. Although the Board of Directors
cannot delegate its broad legal and fiduciary responsibilities, it
does delegate responsibility for day-to-day operations to the
president and chief executive officer, who in turn delegates
responsibilities to his or her executive team.
To achieve the Conservancy's place-based mission, the Board of
Directors has established chapters of The Nature Conservancy at
the state and country level. Each state and country program is run
by a director who manages the program's annual plan and budget
in support of the Conservancy's mission and goals. State and
country directors are managed through clear reporting channels
back to the president and, through the president's office, to the
Board of Directors. All U.S. state and several country programs
are advised and assisted by volunteer Boards of Trustees. The
Boards of Trustees advise chapters on strategic issues, assist in
setting goals and, importantly, subject the chapter's work to
additional critical thinking.
The Conservancy, in part, fulfills its corporate and charitable functions through the
protection of the LaPlatte Natural Area from adverse development. The Conservancy cannot
protect the LaPlatte Natural Area under the Bylaws and Act 250 because of the Court's
preemption determination in application of the ICCTA in its June 29, 2016 Opinion and Order.
In the past, The Conservancy protected the LaPlatte Natural Area from surrounding
development activity through Act 250 (10 V.S.A. Chapter 151), and as an interested person
4
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under municipal zoning (24 V.S.A. Chapter 117). For example, The Conservancy was a party
before the State of Vermont District #4 Environmental Commission when there was a proposed
development project in 1990 for the land now owned by Vermont Railway. The Conservancy
protected its interests relative to the proposed project through its party status under 10 V.S.A. §§
6086(a)(l)(E) and 8. 3
Presently, however, as the Court's June 29, 2016 Opinion and Order confirms, the
ICCTA preempts The Conservancy from asserting its party status rights in Act 250 and local
zoning where the development activities constitute rail transportation and transload activities.
But for the ICCTA, in response to the development activities which commenced at the site in
December, 2015, and January, 2016, the Conservancy would have (i) moved to intervene in the
Town's action before the Environmental Division; (ii) petitioned the zoning administrator to
enforce the Bylaws against Vermont Railway 4 ; and (iii) sought Act 250 regulatory review of the

2

For a discussion of party status and interested person status before the Vermont Superior Court, Environmental
Division, see Verizon Wireless Barton Act 250 Permit Telecommunications Facility (Appeal ofAuger), 2009 WL
6056374 (Vt.Envtl. Ct.) (Trial Order), affirmed In re Verizon Wireless Barton Act 250 Permit, 191 Vt. 645,46 A.3d
915 (unpublished)(2012).
3

The District #4 Environmental Commission issued an Act 250 permit for the proposed project. In its decision (Re:
Northern Land and Rail Company and Shelburne Realty, #4C0828, Findings ofFact and Conclusions of Law and
Order (Jan. 9, 1990)), ordering the permit's issuance the Commission stated: "The Nature Conservancy owns and
manages [at that time in 1990] a 186 acre nature preserve, known as the LaPlatte River March Natural Area, located
to the west of the proposed development. The Nature Conservancy is a private non-profit land trust. The preserve
encompasses all of the west side river shoreline, adjacent floodplain, and a sizeable portion of upland, extending
from Bay Road opposite the State Fish and Wildlife access to the Vermont Railway bed which parallels U.S. Route
7 to the east. The nature preserve and its trail system are currently visited by hundreds of individuals each year and
are used for canoeing, fishing, birdwatching, nature photography, identifying wildflowers, etc. It is also used by
local schools, including the University of Vermont, for environmental studies. The Nature Conservancy strongly
feels that the solitude of the nature preserve and its quality as a natural area will be irreversibly compromised by
Phase III of this project. The Nature Conservancy believes that the building, specifically the south comer, will
impose an unacceptable visual intrusion into the nature preserve (Exhibit #75). The Conservancy is also concerned
about the noise of idling trucks in the proposed industrial park intruding into the solitude of the nature preserve."
4

For a discussion regarding an adjoining landowner's right to seek enforcement of a zoning regulation see In re
12-16, 148 A.3d 568 (2016).
Burns Two-Unit Residential Bldg., 2016 VT 63
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development activities at the 19 acre site after obtaining a jurisdictional opinion pursuant to 10
V.S.A. § 6007(c). 5
If, as a result of hearing new evidence on March 27, 2017, the Court alters its preemption
determination, then The Conversancy may regain some of the zoning and Act 250 rights and
protections it lost as a result of the June 29, 2016 Opinion and Order. As will be discussed
further below, it is the loss of rights in the State and local land use forums which give The
Conservancy a stake in the outcome of the proceeding such that The Conservancy could qualify
for Article III standing if Article III standing is required for intervention.

C.

The Court's June 29, 2016 Opinion and Order

On June 29, 2016, the Court granted Vermont Railway's request for a declaratory
judgment and denied the Town's request for contrary declaratory relief and a preliminary
injunction. The Court reserved judgment on the question of whether the ICCTA preempts other,
unspecified local regulations. Based on the Court's decision, The Conservancy concluded that it
had no legally valid interests which could be protected under the Bylaws and Act 250 as the
Court had concluded that (a) the development activities were owned, by, and for Vermont
Railway; and (b) federal law preempted the development activities from zoning and Act 250
review which would be relevant to The Conservancy's property interests in the LaPlatte Natural
Area.

5

The Town requested an Act 250 jurisdictional opinion regarding the development activities at the 19 acres. The
Conservancy supported the request. The Act 250 district coordinator issued the jurisdictional opinion on August 29,
2016, following the Court's June 29 Opinion and Order. Based on the Court's Opinion and Order the district
coordinator concluded: "Work undergone at the site, when the plans still had facilities designed for Barrett
Trucking, Inc. required filing an application for an act 250 permit amendment. Work undertaken when the project
design was for a railroad project, as defined under the Termination Act is exempt from Act 250 jurisdiction under
federal law." Accordingly, there has been no further Act 250 review over the development activities at the site, nor
any enforcement of Act 250 by an agency of the State of Vermont.

6
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D.

Requests for Public Documents to the VEDA and the SIB

On August 8, 2016, counsel for The Conservancy made a request for public documents to
the Vermont Economic Development Authority ("VEDA") pursuant to Vermont's Public
Records Act, 1 V.S.A. 315-320, regarding all applications, letters, memoranda, reports or other
writings issued or received VEDA pertaining to the August 10, 2016 Vermont State
Infrastructure Bank meeting agenda item "Barrett Trucking Company, Inc.- $1,457,833." The
request was made because it seemed reasonable that the loan possibly could pertain to the
development activities at the site.
On September 12, 2016, counsel for The Conservancy made a public document request
for a certified copy ofthe approved minutes from the August 10, 2016 VEDA/SIB meeting.
On September 14, 2016, counsel for VEDA and the SIB responded with "the unapproved
minutes for the August 10 meeting of the State Infrastructure Band Board." Upon review of the
unapproved minutes, it appeared that it was possible that there could be material discrepancies
between the evidence relied upon by the Court for its June 29, 2016 Opinion and Order and the
transaction which was described in the August 10 meeting minutes. Accordingly, counsel for
The Conservancy forwarded the minutes to counsel for the Town.

E.

Additional Discovery and the Court's January 12, 2017 order regarding the
Town of Shelburne's Motion to Compel

On September 17, 2016, the Town filed a motion for relief from the Court's June 29,
2016 Opinion and Order. On October 18, 2016, the Court held a hearing on the Town's motion.
In an oral decision (as summarized in the Court's January 12, 2017 ruling discussed below), the
Court ordered further discovery, in part, under a protective order. As a result of the protective
order, and because it is not a party in this action, The Conservancy has no knowledge of the

7
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discovery produced under the protective order. However, The Conservancy is aware of the
Court's January 12, 2017 ruling.
Based on the Court's January 12, 2017 ruling, The Conservancy understands that the
Court may hear further evidence relative to the scope of the development activities at the site; the
ownership of, and control over, the development activities at the site; the extent of the
operational activities which are proposed to occur; and the financing of the development
activities at the site. Accordingly, The Conservancy believes that, depending upon the ultimate
outcome, the prior ICCTA preemption ruling may be modified such that The Conservancy may
regain rights under the Bylaws and Act 250 which were foreclosed as a result of the Court's June
29, 2016 Opinion and Order. It is for this reason that The Conservancy is moving to intervene at
this time.

I.

TNC MEETS THE STANDARD FOR INTERVENTION UNDER F.R.C.P. 24(a)(2)
F.R.C.P. 24(a)(2) provides for Intervention of Right as follows:
(a) Intervention of Right. On timely motion, the court must permit
anyone to intervene who:
(2) claims an interest relating to the property or transaction that is
the subject of the action, and is so situated that disposing of the
action may as practical matter impair or impede the movant's
ability to protect its interest, unless existing parties adequately
represent that interest.
Under Rule 24(a)(2), to intervene as of right, "the moving party must (1) timely file an

application, (2) show an interest in the action, (3) demonstrate that the interest may be impaired
by the disposition of the action, and (4) show that the interest is not protected adequately by the
parties to the action." Allen v. Dairy Farmers ofAmerica, Inc., No. 5:09-cv-230, 2015 WL
4758255, at*5 (D. Vt. Aug. 11, 2015) quoting Floyd v. City ofNew York, 770 F.3d 1051, 1057

8
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(2d Cir.2014) (quoting R Best Produce, Inc. v. Shulman-Rabin Mktg. Corp., 467 F.3d 238, 240
(2d Cir.2006)).

(1)

Timely Application.

To determine whether a motion to intervene is timely, the factors considered are "(1) how
long the applicant had notice of the interest before it made the motion to intervene; (2) prejudice
to existing parties resulting from any delay; (3) prejudice to the applicant if the motion is denied;
and (4) any unusual circumstances militating for or against a finding of timeliness." United

States v. Pitney Bowes, Inc., 25 F.3d 66, 70 (2d Cir. 1994). Under this analysis, "the point to
which the suit had progressed" is only "one factor in the determination of timeliness." NAACP v.

New York, 413 U.S. 345,365-66, 93 S.Ct. 2591, 37 L.Ed.2d 648(1973).
(i)

notice of interest

The Court should consider January 12, 2017 as the date upon which The Conservancy
had notice of its interest relative to the hearing scheduled to commence on March 27, 2017. It
was on this date that The Conservancy was put on notice that there may be evidence which the
Court will hear that could result in a change in the Court's June 29, 2016 Opinion and Order
relative to the scope ofiCCTA preemption. Since January 12, 2017, there has been further
activity before the SIB, and The Conservancy is increasingly concerned that the protective order
has caused it to not know the facts as they may pertain to development activities at the site. In
turn, it is the unknown factual information which may be the basis for a change in the extent of
the Court's preemption determination. The Conservancy's rights under the Bylaws and Act 250
specific to the LaPlatte Natural Area are directly related to the Court's ultimate preemption
determination. If intervention is allowed, The Conservancy requests that it be bound by the
protective order and allowed to view the evidence obtained by the Town through discovery.

9
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(ii)

prejudice to existing parties resulting from any delay

There is no prejudice to Vermont Railway. There is no prejudice because in seeking
intervention The Conservancy states as follows:
a.

The Conservancy does not plan on calling any witnesses relative to the hearing
scheduled for March 27 except to the extent necessary (and if allowed by the
Court), to meet the standards for intervention under F.R.C.P. 24(a)(2) and
24(b)(1 )(B).

b.

The Conservancy may want to cross examine witnesses, but the expectation is
that the order of cross-examination would have the Town go first such that The
Conservancy's cross-examination would be limited to matters not covered by the
Town; follow-up questions; or matters which are of relevance to The
Conservancy's particularized interests as an adjoining property owner.

c.

The Conservancy does not have any exhibits to offer in direct examination. As to
exhibits on cross-examination, The Conservancy does not have any at this time.

d.

The Conservancy has not attended, nor will it attend, any depositions unless and
until it is allowed to intervene and made a party to the proceeding.

e.

The Conservancy does not seek to delay the hearing scheduled for March 27,
2017.

f.

If the hearing does not conclude as scheduled, then The Conservancy may seek to
amend its request for intervention, depending upon what additional hearings are
held, if any.

Accordingly, there is no prejudice to Vermont Railway due to the delay by The
Conservancy in moving to intervene. If intervention is granted, the hearing on March 27,2017

10
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will not be delayed. The Conservancy is ready to be bound by the protective order as soon as the
Court will allow. There is no additional discovery or trial preparation which Vermont Railway
will need to conduct because The Conservancy is seeking intervention limited as set forth above
in sub-subsections (a)-(f).
(iii)

prejudice to the applicant if the motion is denied

There is substantial prejudice to The Conservancy if its motion for intervention is denied.
Because of the protective order The Conservancy does not know the facts as established through
the on-going discovery. It is the lack of information on The Conservancy's part that is a
significant factor in its decision to seek to intervene at this time.
The Conservancy's state-law rights under the Bylaws and Act 250 depend directly upon
the Court's determination of the preemption issue. The Conservancy believes it is necessary to
become a party to protect its property interests as an adjoining landowner, given the Court's
January 12, 2017 ruling and the ongoing discovery to which The Conservancy has no knowledge
of due to the protective order.
In addition, the scope of relief which the Town seeks is unrelated to The Conservancy's
unique property interests and fulfillment of its corporate and charitable functions. At this point,
it is solely The Conservancy which can protect its unique property interests.
(iv)

unusual circumstances militating for or against a finding of
timeliness

The unusual circumstances militating for a finding of timeliness is that prior to January
12, 2017, The Conservancy had no basis to believe that the Court's June 29, 2016 Opinion and
Order might be reconsidered. While there is no doubt that it would have been better for The
Conservancy to have moved to intervene earlier than a week before the March 27, 2017 hearing,

11
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nevertheless The Conservancy has acted prudently given the extent of the preemption granted by
the Court's June 29, 2016 Opinion and Order.

(2)

Show an Interest in the Action.

To show an interest in the pending action, The Conservancy must demonstrate that its
interest is "direct, substantial, and legally protectable." Wash. Elec. Coop., Inc. v. Mass. Mun.

Wholesale Elec. Co., 922 F.2d 92, 96-97 (2d Cir.1990). "An interest that is remote from the
subject matter of the proceeding, or that is contingent upon the occurrence of a sequence of
events before it becomes colorable, will not satisfy [Rule 24(a)(2) ]." United States v. Peoples

Benefit Life Ins. Co., 271 F.3d 411, 415 (2d Cir.2001) (internal quotation marks omitted). See
Bridgeport Guardians, Inc. v. Delmonte, 602 F.3d 469,473 (2d Cir.2010) ("For an interest to be
cognizable by Rule 24(a)(2), it must be 'direct, substantial, and legally protectable.' ")(quoting

Wash. Elec. Coop., Inc., 922 F.2d at 97).
While the precedent of the Second Circuit is that "we have not held that a party seeking
to intervene as of right must independently have [Article III] standing," (Laroe Estates, Inc. v.

Town ofChester, 828 F.3d 60,64 (2d Cir. 2016), certiorari granted by Town a/Chester, NY v.
Laroe Estates, Inc.,_ U.S._, January 13, 2017)), The Conservancy meets the requirements
for Article III Standing.
The Conservancy meets the Article III Standing requirements because its rights under the
Bylaws and Act 250 will be directly determined by the Court's decision in this matter. The
Conservancy could have initiated State zoning and Act 250 proceedings and found itself as a
defendant before this Court, identical to Shelburne, precisely because it qualifies for party status
under Act 250 and Title 24, Chapter 117, and the party status precedent of the Environmental
Division of the Vermont Superior Court. There is an injury in fact to The Conservancy's right to

12
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obtain local zoning and Act 250 review over Vermont Railway activities which is at stake in this
proceeding.
The Conservancy has direct, substantial, and legally protectable interests at stake relative
to the outcome ofthe March 27, 2017 hearing. Ifthe Court finds no basis to alter or amend the
June 29, 2016 Opinion and Order preemption determination, then The Conservancy will be left
with essentially no rights under the Bylaws and Act 250 relative to the activities at the site, as
Congress intended with the adoption ofthe ICCTA.
Conversely, if the Court finds a basis to alter and amend the June 29, 2016 Opinion and
Order, then The Conservancy may re-gain the right to have land use regulatory review of the
development activities not pre-empted by the ICCTA. This potential outcome demonstrates that
The Conservancy has a direct, substantial, and legally protectable interest at stake in the
proceeding which is unique to its ownership and conservancy of the LaPlatte Natural Area
sufficient to intervene as of right pursuant to Rule 24(a)(2).

(3)

Demonstrate that the Interest may be Impaired by the Disposition of
the Action.

In evaluating this third factor under Rule 24(a)(2), criteria for consideration has
previously included whether the intervenor's absence from the litigation would be the cause of
any harm to its interests; whether the intervenor's presence would allow it to protect its interests;
and whether the intervenor's ability to protect its interests would be impaired or impeded
because it is denied intervention. Mastercard International Incorporated v. Visa International
Service Association, Inc., 471 F.3d 377,390 (2d Cir. 2006).
The Conservancy's absence from this litigation would cause harm to its interests. The
Conservancy's interests would be harmed because only it has the interest relative to its
ownership ofthe LaPlatte Natural Area. The Town's four-count complaint before the Vermont
13
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Superior Court, Environmental Division does not pertain to the specific property interests owned
by The Conservancy. The relief which the Town seeks from the Environmental Division does
not pertain to The Conservancy's property interests which are jeopardized by the development
activities at the site. While the Town and The Conservancy have certainly cooperated, they
nonetheless retain unique interests in this proceeding. The Town seeks to protect the public
health safety and welfare pursuant to Title 24, Chapter 117, while The Conservancy seeks to
protect the LaPlatte Natural Area as provided for under the substantive review criteria of Act 250
(10 V.S.A. § 6086(a)(l)-(10)) and the Bylaws. In tum, the relief sought by the Town and The
Conservancy is not identical, but rather is specific to their own unique interests.
The Conservancy's intervention would allow it to protect its interests by ensuring a full
and fair adjudication of the scope of preemption. The Conservancy can ensure relevant crossexamination specific to its interests, if necessary, following cross-examination by the Town.
The Conservancy's ability to protect its interests will be both impaired and impeded if it
is denied intervention. There is no other party which is capable of protecting The Conservancy's
property interests in the LaPlatte Natural Area.
The Conservancy can change the outcome of being impaired and impeded through
intervention. If allowed to intervene, The Conservancy can protect its property rights to the
fullest extent allowed based upon the Court's adjudication of the preemption issue.
(4)

Show that the Interest is not Protected Adequately by the Parties to
the Action.

With respect to the fourth factor regarding whether the movant-intervenor's interest is not
protected adequately by the parties, this Court set forth the following standard in Allen v. Dairy
Farmers ofAmerica, Inc., 2015 WL 4758255, at*5:

14
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While "the burden to demonstrate inadequacy of representation is
generally speaking 'minimal' "under rule 24(a), Butler, Fitzgerald
& Potter v. Sequa Corp., 250 F.3d 171, 179 (2d Cir.2001) (quoting
Trbovich v. United Mine Workers ofAm., 404 U.S. 528, 538 n. 10
91972)), the Second Circuit has "demanded a more rigorous
showing of inadequacy in cases where the putative intervenor and
a named party have the same ultimate objective." !d. (citing Wash.
Elec. Coop. Inc. v. Mass. Mun. Wholesale Elec. Co., 922 F .2d 98
(2d Cir.1990); US. Postal Serv. v. Brennan, 579 F.2d 188, 191 (2d
Cir.1978)). Where "there is an identity of interest," then "the
movant to intervene must rebut the presumption of adequate
representation by the party already in the action." !d. at 179-80.
Accordingly, The Conservancy will address whether the Town and The Conservancy
have the same ultimate objective, and if they do, whether The Conservancy can rebut the
presumption of adequate representation.
(i)

The Conservancy and the Town do not have the same ultimate
objective.

The Conservancy and the Town do not have the same ultimate objective, both in terms of
the laws at issue, and the relief which is sought. As already discussed, the Town seeks to
vindicate the protection of the public health, safety and welfare through its police powers. In
contrast, The Conservancy seeks to protect its unique property interests in the LaPlatte Natural
Area. The objectives are not the same relative to the ultimate decision as to the scope of
preemption under the ICCTA.
(ii)

Even if The Conservancy and the Town have the same ultimate
objective The Conservancy can rebut the presumption of adequate
representation.

Even if the Court concludes that The Conservancy and the Town have the same ultimate
objective, The Conservancy can rebut the presumption of adequate representation because ofthe
protective order. The protective order prevents the Town from sharing with The Conservancy
the very evidence which has been obtained in anticipation of the hearing on March 27, 2017.

15
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Indeed, counsel for Vermont Railway has cautioned counsel for The Conservancy in a strong and
respectful manner that The Conservancy cannot in any way know about the protective order
evidence unless and until the Court allows The Conservancy to become a party. This prevents
the Town from discussing with The Conservancy how to achieve the ultimate objective, even if
the Court assumes that the Town and The Conservancy share the same ultimate objective. The
presumption of adequate representation, even if it exists, is rebutted precisely because the Town
and The Conservancy cannot discuss the evidence which the Court will hear on March 27, 2017.
As a result, The Conservancy has no means by which it can assist in the achievement of its
ultimate objective, even if it is the same as the Town's (which it is not).
Accordingly, The Conservancy meets the standards for intervention pursuant to F.R.C.P.
24(a)(2).

II.

TNC MEETS THE STANDARD FOR INTERVENTION UNDER F.R.C.P.
24(b )(1 )(B)
F.R.C.P. 24(b)(1)(B) and (3) provides for Permissive Intervention as follows:
(1) In General. On timely motion, the court may permit anyone to
intervene who:
(B)
has a claim or defense that shares with the main
action a common question of law or fact.
(3) Delay or Prejudice. In exercising its discretion, the court must
consider whether the intervention will unduly delay or prejudice
the adjudication of the original parties' rights.
In Allen v. Dairy Farmers ofAmerica, Inc., 2015 WL 4758255, at*6, this Court stated

with respect to permissive intervention as follows:
Rule 24(b) allows for intervention if the moving parties have "a
claim or defense that shares with the main action a common
question oflaw or fact." Fed.R.Civ.P. 24(b)(1)(B); see also
DeJulius v. New England Health Care Emps. Pension Fund, 429
F.3d 935, 942-43 (lOth Cir.2005) (concluding that a district court
16
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could exercise its discretion to allow movants to intervene in a
class action pursuant to Rule 24(b)).
Rule 24(b)(3) directs that a district court must consider whether
permissive intervention would "unduly delay or prejudice the
adjudication ofthe original parties' rights." Fed.R.Civ.P. 24(b)(3).
Otherwise, a district court "has broad discretion to [grant or] deny
an applicant's motion for [permissive] intervention[ .]" NY News,
Inc. v. Kheel, 972 F.2d 482,487 (2d Cir.1992). The court
"considers substantially the same factors" for intervention as of
right or permissive intervention. R Best Produce, Inc., 467 F.3d at
240 (citations and internal quotation marks omitted). This includes
"the nature and extent of the intervenors' interests" and "the degree
to which those interests are adequately represented by other parties
[.]" H.L. Hayden Co. ofN.Y. v. Siemens Med. Sys., Inc., 797 F.2d
85, 89 (2d Cir.1986) (internal quotation marks omitted). This also
includes "whether parties seeking intervention will significantly
contribute to full development of the underlying factual issues in
the suit and to the just and equitable adjudication of the legal
questions presented." !d. (internal quotation marks omitted).
Accordingly, TNC addresses the criteria identified for permissive intervention in tum.

(1)

Claim or Defense that Shares with the Main Action a Common
Question of Law or Fact.

As already discussed above, the issue of preemption is common to both the Town and
The Conservancy. While the interests are clearly different, the issue of the scope of the Court's
preemption determination is central to the exercise of rights by the Town and The Conservancy.

(2)

Unduly Delay or Prejudice the Adjudication of the Original Parties'
Rights.

As already discussed above, there is no undue delay or prejudice to the adjudication of
the original parties' rights. Specifically, The Conservancy seeks to intervene as set forth above
in sub-subsections (a)-( f). In addition, The Conservancy seeks to be bound by the protective
order so that it may review the protective order evidence which the Town has obtained through
discovery as such review is necessary for The Conservancy to protect its interests relative to the
LaPlatte Natural Area.
17
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(3)

Court's Exercise of Broad Discretion.

As already discussed, The Conservancy has unique property interests which only it can
represent and protect. The Conservancy believes it can significantly contribute to the full
development of the underlying factual issues and to the just and equitable adjudication of the
legal questions presented. Ultimately, the extent of preemption will be based on the facts. To
the extent that the facts support rail transportation and a transload facility, then the ICCTA
mandates preemption of local and state land use review. But, if the facts do not so warrant, then
The Conservancy is entitled to have the right to protect its property interests under local zoning
and Act 250. The Court should exercise its broad discretion and grant intervention to The
Conservancy so that it may fully defend and protect its property rights, no different than from
what Vermont Railway is attempting to do with this action against the Town.

III.

REQUEST FOR RELIEF
WHEREFORE The Nature Conservancy requests that the Court grant intervention

pursuant to F.R.C.P. 24(a)(2) and 24(b)(1)(B) as set forth above, and allow The Conservancy to
be bound by the protective order issued by the Court so that The Conservancy may review the
evidence obtained by the Town.
Dated at Montpelier, Vermont this 20th day of March, 2017.
THE NATURE CONSERVANCY

-=--J_

---==----

David L. Grayck, Esq.
Law Office of David L. Grayck, Esq.,
57 College Street
Montpelier, VT 05602
(802) 223-0659
david@graycklaw.com
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
VERMONT RAILWAY, INC.,
Plaintiff,
v.
TOWN OF SHELBURNE and
JOE COLANGELO in his capacity
as Town Manager and
Zoning Enforcement Officer,
Defendants.

)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:16-cv-16-wks

CERTIFICATE OF SERVICE
I hereby certify on March 20, 2017, I hand-delivered to the Clerk of the Court the following
documents: Filing Letter; Motion to Intervene Under F.R.C.P. 24(a)(2) and 24(b)(1)(b) by The
Nature Conservancy with Exhibits 1 and 2 attached thereto; and this Certificate of Service. I
also caused the same and to be served upon Attorney Marc Heath and Attorney Jennifer
McDonald, Downs Rachlin Martin PLLC, 199 Main Street, PO Box 190, Burlington, VT 054020190 by U.S. Postal Service, first class mail, postage paid, and via electronic mail to
mheath@drm.com and JMcDonald@drm.com. I also caused the same to be served upon
Attorney Claudine C. Safar and Attorney Anthea Dexter-Cooper, Monaghan Safar Ducham
PLLC, 156 Battery St., Burlington, VT 05401 by U.S. Postal Service, first class mail, postage
paid, and via electronic mail to csafar@msdvt.com and adextercooper@,msdvt.com.
DATED March 20,2017

David L. Grayck, Esq.
Law Office of David L. Grayck, Esq.
57 College Street
Montpelier, VT 05602
david@graycklaw.com
(802) 223-0659
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

VERMONT RAILWAY, INC.,
Plaintiff,

v.
TOWN OF SHELBURNE and
JOE COLANGELO in his capacity
as Town Manager and
Zoning Enforcement Officer,
Defendants.

)
)
)
)
)
)
)
)
)
)

Civil Action No. 2: 16-cv-16-wks

MOTION TO INTERVENE UNDER F.R.C.P. 24(a)(2) and 24(b)(l)(B)
BY THE NATURE CONSERVANCY

Table of Exhibits
Attached to Motion
Exhibit 1

"LaPlatte River Marsh Natural Area Trail Guide"

Exhibit 2

"LaPlatte River Marsh Natural Area Paddle Guide"
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
VERMONT RAILWAY, INC.,
Plaintiff,

v.
TOWN OF SHELBURNE and
JOE COLANGELO in his capacity
as Town Manager and
Zoning Enforcement Officer,
Defendants.

)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:16-cv-16-wks

MOTION TO INTERVENE UNDER F.R.C.P. 24(a)(2) and 24(b)(l)(B)
BY THE NATURE CONSERVANCY

Exhibit 1
Attached to Motion
"LaPlatte River Marsh Natural Area Trail Guide"
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
VERMONT RAILWAY, INC.,
Plaintiff,

v.
TOWN OF SHELBURNE and
JOE COLANGELO in his capacity
as Town Manager and
Zoning Enforcement Officer,
Defendants.

)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:16-cv-16-wks

MOTION TO INTERVENE UNDER F.R.C.P. 24(a)(2) and 24(b)(l)(B)
BY THE NATURE CONSERVANCY

·Exhibit 2
Attached to Motion
"LaPlatte River Marsh Natural Area Paddle Guide''
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