Town of Shelburne, Vermont
SELECTBOARD MEETING AGENDA

Tuesday, May 25 2021
VIRTUAL/REMOTE MEETING -- LOGIN/CALL IN DETAILS BELOW
Join SELECTBOARD Zoom Meeting TUESDAY, MAY 25, 7:00 P.M.
https://us02web.zoom.us/j/87302769273?pwd=TzFoYjMweWZibkV0dCtpTllTSGQ4dz09
Meeting ID: 873 0276 9273
Passcode: 52KQdy
Dial by your location
+1 301 715 8592 US (Washington DC)
+1 312 626 6799 US (Chicago)
+1 929 205 6099 US (New York)
Meeting ID: 873 0276 9273
Passcode: 376650

Call to Order/Roll Call

7:00 P.M.

*Approve Agenda

7:00 P.M.

*Approve meeting minutes of May 11, 2021

7:00 P.M.

Public Comments

7:05 P.M.

Selectboard Comments

7:15 P.M.

Town Manager Report

7:20 P.M.

*Board reorganization

7:25 P.M.

New business introduction: Jeanne Valliere, Farmers’ Market Manager

7:40 P.M.

*CBC appointment of Amy Southworth to Housing Subcommittee

7:50 P.M.

*Public Hearing, proposed zoning bylaw amendments

7:55 P.M.

Draft Wastewater budget – introduction

8:10 P.M.

*Renew capital equipment note with Union Bank for $45,000 at 1.75% interest rate

8:25 P.M.

*COVID-related mask policy: consider update per new State/CDC guidelines

8:30 P.M.

*Stormwater system management agreement with Vermont Teddy Bear

8:40 P.M.

*Telecommunications Ordinance: proposed “phase 1” amendment to shift
jurisdiction from the PC to the DRB; set hearing date

8:45 P.M.

*CSWD budget: consideration and vote (note: no direct costs to Shelburne)

8:50 P.M.

*Raise the Blade concept: consider endorsement

8:55 P.M.

*New Road Naming and 911 Numbering Ordinance – question/clarification

9:00 P.M.

*Executive Session: updates on labor relations agreements with employees

9:05 P.M.

*Executive Session: civil litigation to which the public body is a party (zoning appeal) 9:20 P.M.
*Adjourn

Thank you.
*Decision item. Times noted are approximate, and depend upon how each topic’s discussion flows.

9:30 P.M.
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Call to Order/Roll Call

7:00 P.M.

*Approve Agenda

7:00 P.M.

*Approve meeting minutes of May 11, 2021

7:00 P.M.

Public Comments

7:05 P.M.

Selectboard Comments

7:15 P.M.

Town Manager Report

7:20 P.M.

*Board reorganization

7:25 P.M.

New business introduction: Jeanne Valliere, Farmers’ Market Manager

7:40 P.M.

*CBC appointment of Amy Southworth to Housing Subcommittee

7:50 P.M.

Amy comes highly recommended by Pam Brangan, Chair of the Housing Subcommittee, and was also
recommended for appointment by the Planning Commission at its last meeting. Just as with the other
members in this new subcommittee appointment process, this would be for a three-year term, running
until April 1, 2024. A separate question for another time might be whether this should remain as a
subcommittee of the Planning Commission, or simply become its own standing committee.
*Public Hearing, proposed zoning bylaw amendments

7:55 P.M.

The proposals before us are a helpful start toward the types of regulatory reform we have been
seeking from Planning & Zoning. These are stated on the attached document.
Motion: I move to open the public hearing on proposed zoning amendments.
In brief summary:
Section 1970.5: simplifies changes to nonconforming signs by allowing for administrative review in
most circumstances, instead of always requiring the complexity of DRB review.

Section 2010.8: expands the types of projects that do not need a zoning permit, not least of which are
dog houses, small garden sheds, most types of internal renovations, or Town or State signs.
Section 1930.1: authorizes the DRB to allow fences within otherwise required buffer zones if they do
not impede wildlife movement within mapped or identified wildlife corridors.
Once discussion has concluded, which I presume will occur this evening, then:
Motion: I move to close the public hearing on proposed zoning amendments.
After that, then the Board can consider if it wishes to take action.
I recommend approval of all of these as proposed. These are small but helpful steps forward in
simplifying existing processes that cost everyone time and money but which add little or no value, and
which will not harm nor abandon values the community seeks to protect. I hope these approvals will
also help encourage the Planning Commission’s ongoing work in this regard, and for which I am
providing staff support under current circumstances so that this work for which we’ve asked can
continue.
Draft Wastewater budget – introduction

8:10 P.M.

Wastewater Superintendent Chris Robinson and Finance Director Peter Frankenburg will offer a highlevel overview of the draft FY’22 Wastewater budget. This is an initial conversation; action would be
taken at a subsequent meeting, upon further review and amendments as suggested or needed.
Depending upon timing, these documents may arrive under separate cover.

*Renew capital equipment note with Union Bank for $45,000 at 1.75% interest rate

8:25 P.M.

Peter Frankenburg will answer any questions you may have; his explanation follows:
This note was set up about 5 years ago to finance some medium-lifespan equipment that was being purchased
in one year (e.g., computer server, phone system replacement, HVAC rooftop replacements, fire dept.
equipment, etc.) The balance of the loan was $90,000 on 6/1/2020. Due to the uncertainty of cash flow at that
time, we opted to pay interest only and renew the principal balance of $90,000 for another year. We are now in
a position to resume making payments and will pay down $45,000 in June 2021, renew the balance of $45,000
and pay off the balance of the loan in June 2022. It is budgeted in the Debt section of the Town Report on page
24, line 12. The document for Selectboard approval is attached.

Unless there are issues or concerns, to be addressed, a motion to approve would be appropriate,
including authorization for the Town Manager to sign on your behalf.

*COVID-related mask policy: consider update per new State/CDC guidelines

8:30 P.M.

The mask policy adopted by the Board last year is attached for your convenience. Reduced to its
essence, it required Town employees to wear masks when in close proximity to others, required
members of the public to wear masks when entering Town buildings open to the public, and
recommended that everyone wear masks when entering any other facilities open to the public.
Since that time, State and CDC guidelines have continued to evolve, and are far less stringent now than
they were before. A simple approach could be that the Town now follows State and CDC guidelines,
while recognizing anyone’s right to take greater precautions as they see fit, and recognizing the right of
private businesses to enact their own policies and practices as they believe appropriate.
Our own Health Officer Bob Lake recommends the following:
I have read the updated CDC and ACCD recommendations and the Governor’s orders. I feel we should move to
a “no mask” mandate outside. We should encourage it but not mandate. We should continue with the mask
mandate for inside municipal buildings to be revisited in 30 days; but allow privately owned businesses to set their
own policies.
We should strongly encourage people to continue proper social distancing, wash or sanitize their hands regularly,
and wear a mask if they feel more comfortable doing so.
I would like to get the Town offices reopened, and let Parks & Recreation and the Library plan in place.
I have talked to some of the Shelburne business and Shelburne residents, and they wish to move past the mask
mandate and move to a "wear it if you want" program.
I strongly believe that these recommendations will not compromise the health of Shelburne residents or visitors.

*Stormwater system management agreement with Vermont Teddy Bear

8:40 P.M.

Stormwater Superintendent Chris Robinson will explain the attached document, meant to address
matters here, and to serve as a template for other similar agreements for other properties. As Chris
notes:
We are currently co-permittees with VT Teddy Bear and Miller Realty Group for the Stormwater system on
South Park Road. Previously we did not have an agreement that identified the responsibility of each party; this
proposed agreement accomplishes this goal. This was prepared by an attorney on behalf of the Town, and has
been reviewed and approved by the attorneys for both private entities that are parties to the agreement.
A motion to approve this agreement will suffice.

*Telecommunications Ordinance: proposed “phase 1” amendment to shift
jurisdiction from the PC to the DRB; set hearing date

8:45 P.M.

This is an introduction to a “Phase 1” proposal to amend the telecommunications ordinance – to shift
jurisdiction from the PC to the DRB, as supported by both boards. I suggest that we set a hearing date
of June 22 to make this simple change to this municipal ordinance sooner than later.

“Phase 2” will be a longer-term project to update this ordinance to comport with newer federal law,
which I hope will also result in significant streamlining of this massive document, and consideration
whether to keep this as a municipal ordinance, or abandon that and transfer it to become a section in
the zoning ordinance.
A motion to warn a public hearing for June 22 to amend the telecommunications ordinance as per the
Phase 1 approach as presented will suffice.
*CSWD budget: consideration and vote (note: no direct costs to Shelburne)

8:50 P.M.

Although we heard a lengthy presentation on the CSWD budget at our last meeting, no action was
taken at that time. I am informed that the legislative bodies of member municipalities must vote on
that budget, even though no local tax dollars are at stake here in support of that budget. The
fundamental budget detail is in the draft motion below.
If you are so inclined, then the following motion will suffice:
I move to approve the proposed FY’22 CSWD budget as proposed: anticipated revenues: $12,954,793;
anticipated expenditures: $12,323,072; with the balance allocated to the Solid Waste Management Fee
Reserve, Biosolids Reserve, and Operating Reserve.
*Raise the Blade concept: consider endorsement

8:55 P.M.

We heard this presentation at our last meeting, as well, but were not aware of nor prepared to take
action. As it appears the Board supports this initiative, and we practice it ourselves on Town properties
wherever feasible, a suggested motion would be:
I move to endorse the Raise the Blade concept of mowing grass wherever feasible no shorter than three
inches, to help improve soil health and the quality of stormwater runoff.

*New Road Naming and 911 Numbering Ordinance – question/clarification

9:00 P.M.

You may recall that the minimum size of numbers in our new 911 numbering ordinance was 3 ½
inches; and that this was noted with ** in that proposal. I had meant to speak to that in the hearing, as
the intent was actually to have the minimum size be 3 inches, and had forgotten to change that in the
document. I’m hoping we can accept that as a typographic error in drafting, and won’t feel a need to
warn a new hearing for that correction. Thoughts?

*Executive Session: updates on labor relations agreements with employees

9:05 P.M.

Motion 1: Pursuant to 1 VSA 313, I move to find that premature general public knowledge
of labor relations agreements with employees would clearly place the Town at a
substantial disadvantage.
Motion 2: Pursuant to 1 VSA 313, I move to enter executive session to consider labor
relations agreements with employees, and to invite the Town Manager to participate.
*Executive Session: civil litigation to which the public body is a party (zoning appeal) 9:20 P.M.

Motion 1: Pursuant to 1 VSA 313, I move to find that premature general public knowledge
of pending civil litigation to which the public body is a party would clearly place the Town
at a substantial disadvantage.
Motion 2: Pursuant to 1 VSA 313, I move to enter executive session to consider pending civil
litigation to which the public body is a party, and to invite the Town Manager to participate.
*Adjourn

Thank you.
*Decision item. Times noted are approximate, and depend upon how each topic’s discussion flows.

9:30 P.M.

A VIDEO RECORDING OF THE MEETING IN ITS ENTIRETY IS AVAILABLE THROUGH
VERMONTCAM.ORG. THE WRITTEN MINUTES ARE A SYNOPSIS OF THE DISCUSSION AT THE
MEETING. MOTIONS ARE AS STATED BY THE MOTION MAKER. MINUTES SUBJECT TO
CORRECTION BY THE SHELBURNE SELECTBOARD. CHANGES, IF ANY, WILL BE RECORDED IN
THE MINUTES OF THE NEXT MEETING OF THE BOARD.

TOWN OF SHELBURNE
SELECTBOARD
MINUTES OF MEETING
May 11, 2021
*Meeting held via teleconference.
MEMBERS PRESENT:
ADMINISTRATION:

OTHERS PRESENT:

Jerry Storey (Chair); Mike Ashooh, Kate Lalley, Luce
Hillman, Cate Cross.
Lee Krohn, Town Manager; Peter Frankenburg, Finance
Director; Chris Robinson, Water Quality Superintendent;
Diana Vachon, Town Clerk.
Members of the public participating in the meeting
included Marcy Webster (Media Factory), Gail Albert,
Gloria, Tracy Beaudin, Joyce George, Don Porter, Tom
Tompkins, Susan McLellan, Sarah Reeves, Patricia
Fontaine, Linda Patterson, Lilly Young, Bradn, Erika Lea,
Sean Morin, and members of the equity & diversity task
force.

1.
CALL TO ORDER
Chair Jerry Storey called the teleconference meeting to order at 7 PM, explained the
procedure to be followed, and held rollcall.
2.
APPROVE AGENDA
MOTION by Kate Lalley, SECOND by Mike Ashooh, to approve the agenda with
the addition of the request to waive the application fee for food trucks at a
fundraising event for Make-A-Wish Foundation. VOTING by rollcall: unanimous
(5-0); motion carried.
3.
MINUTES
April 27, 2021
MOTION by Kate Lalley, SECOND by Cate Cross, to approve the minutes of
4/27/21 with correction of the spelling of the name “Kieran Killeen”. VOTING by
rollcall: unanimous (5-0); motion carried.
4.
PUBLIC COMMENT
 Linda Patterson with “Raise the Blade” campaign requested endorsement from the
Selectboard to recognize the Town of Shelburne as a participant and to post signs
around town.
5.
SELECTBOARD COMMENTS
 Mike Ashooh said “No Mow May” signs are available at the town office.
 Luce Hillman requested a meeting of the steering committee for the fire/rescue
project.
 Jerry Storey announced Vermont leads the country in the level of vaccinations
administered.
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6.
TOWN MANAGER REPORT/UPDATE
Lee Krohn reported:
• There will be a benefit car wash on May 22, 2021 for Make-A-Wish Foundation.
• A moment of silence was requested for Kristy Oxholm, Shelburne firefighter who
recently passed away.
7.
NEW BUSINESS INTRODUCTION: Shelburne Farmers Market
Postponed to a future meeting because Jeanne Valliere, Shelburne Farmers Market
Manager, could not attend.
8.
GREEN UP DAY UPDATE
Diana Vachon, Town Clerk, shared photos of some of the many volunteers (over 250
people) who helped clean up the town on Green Up Day. There were over 350 bags of
trash collected and miles of roadway cleaned. Thanks and appreciation were extended to
all the volunteers.
9.
CSWD BUDGET PRESENTATION
CSWD Director, Sarah Reeves, reported the CSWD operating budget is funded by user
fees, sale of materials and product sales (compost, paint, recyclable). Only a modest
increase in the fee at the compost facility is proposed in the budget. Revenues are
proposed at $12,954,793 and expenditures are at $12,323,072. The delta will be saved in
reserve funds. Capital investments will continue at the compost facility, MRF,
administration building, and the Drop Off Centers.
10.
CBC APPOINTMENT
Ethics Committee
MOTION by Mike Ashooh, SECOND by Cate Cross, to appoint Anne Powell to a
three-year term on the Ethics Committee. VOTING by rollcall: unanimous (5-0);
motion carried.
11.
EQUITY & DIVERSITY TASK FORCE UPDATE
The Selectboard was given an update on the activities of the task force to date. The
resolution outlining guiding policies for the Equity & Diversity Committee were
discussed. Minor edits were made. The Selectboard will further discuss clarifying
language, the number of members on the committee, and having staggered terms at the
5/25/21 meeting.
MOTION by Cate Cross, SECOND by Mike Ashooh, to adopt the resolution as
discussed. VOTING by rollcall: unanimous (5-0); motion carried.
There was discussion of the process of making appointments to the committee and that
the task force wants people to be invited to apply and will make the appointments rather
than the Selectboard. It was noted the resolution that was just approved does not specify
the Selectboard makes the committee appointments. It was suggested that the adoption of
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the resolution could be revoked and the task force restored in order to provide proposed
membership recommendations to the Selectboard at the May 25, 2021 meeting.
MOTION by Luce Hillman, SECOND by Kate Lalley, that the Equity & Diversity
Committee has a term of 30 days and the task force is the membership. VOTING by
rollcall: majority of ayes; motion carried.
12.
PUBLIC HEARING: Wastewater Allocation Ordinance Update
Staff explained the updates are mainly technical corrections and to allow the Water
Quality Superintendent or Town Manager to approve allocations.
MOTION by Mike Ashooh, SECOND by Jerry Storey, to open the public hearing to
consider updates to the wastewater allocation ordinance. VOTING by rollcall:
unanimous (5-0); motion carried.
The public hearing was opened at 9:10 PM.
MOTION by Mike Ashooh, SECOND by Jerry Storey, to allow the ordinance to be
read by title only with explanation and discussion to follow. VOTING by rollcall:
unanimous (5-0); motion carried.
The amendments to the ordinance were mentioned including language to allow
appointment of a designee to grant sewer allocation requests, connections outside the
sewer service areas to mirror state regulations that specify 210 gpd for a single-family
residence and 67% of 210 gpd allocation for accessory apartments, update on a three year
allocation cycle, and extending the facilities life expectancy for six years. Attachment B
showing reserve capacity was reviewed.
MOTION by Kate Lalley, SECOND by Mike Ashooh, to close the public hearing.
VOTING by rollcall: unanimous (5-0); motion carried.
The public hearing was closed at 9:33 PM.
MOTION by Mike Ashooh, SECOND by Kate Lalley, to adopt the wastewater
allocation ordinance as amended and to adopt Attachments A & B as presented.
VOTING by rollcall: unanimous (5-0); motion carried.
13.
PUBLIC HEARING: New Road Naming and 911 Numbering Ordinance
Staff explained the ordinance codifies existing practices for road naming and 911
addressing per state guidelines, and will require landowners to post addresses.
MOTION by Mike Ashooh, SECOND by Kate Lalley, to open the public hearing on
the new road naming and 911 numbering ordinance. VOTING by rollcall:
unanimous (5-0); motion carried.
The public hearing was opened at 9:36 PM.
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MOTION by Kate Lalley, SECOND by Mike Ashooh, to allow the ordinance to be
read by title only with explanation and discussion to follow. VOTING by rollcall:
unanimous (5-0); motion carried.
Mike Ashooh asked about recourse or appeal of fines for violations. Lee Krohn said
language on appeals is per standard practice for civil violations. There was mention of
informing the public on the need for numbering signs.
MOTION by Mike Ashooh, SECOND by Luce Hillman, to close the public hearing.
VOTING by rollcall: unanimous (5-0); motion carried.
The public hearing was closed at 9:41 PM.
MOTION by Mike Ashooh, SECOND by Jerry Storey, to adopt the new road
naming and 911 numbering ordinance as presented. VOTING by rollcall:
unanimous (5-0); motion carried.
14.
PUBLIC HEARING: Extension of COVID related interim zoning bylaws
Lee Krohn explained the interim zoning bylaw allows outdoor display of signs and
conducting business outdoor, and that another year of greater flexibility will allow for a
better test of these expanded guidelines for businesses and for the Town.
MOTION by Mike Ashooh, SECOND by Kate Lalley, to open the public hearing on
extension of COVID related interim zoning bylaws. VOTING by rollcall:
unanimous (5-0); motion carried.
The public hearing was opened at 9:45 PM. There were no comments.
MOTION by Mike Ashooh, SECOND by Kate Lalley, to close the public hearing.
VOTING by rollcall: unanimous (5-0); motion carried.
The public hearing was closed at 9:46 PM.
MOTION by Mike Ashooh, SECOND by Kate Lalley, to approve extension of the
COVID related interim zoning bylaws until June 30, 2022. VOTING by rollcall:
unanimous (5-0); motion carried.
15.
HIGHWAY TRUCK LOAN
Finance Director, Peter Frankenburg, explained the financing of $120,000 with Union
Bank at an interest rate of 1.84% and a term of six years for replacement of a highway
truck.
MOTION by Kate Lalley, SECOND by Jerry Storey, to approve a loan with Union
Bank with the terms as presented. VOTING by rollcall: unanimous (5-0); motion
carried.
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16.
WASTEWATER ALLOCATION
MOTION by Mike Ashooh, SECOND by Kate Lalley, to approve wastewater
allocation of 210 gpd for 300 Caspian Lane. VOTING by rollcall: unanimous (5-0);
motion carried.
17.
WAIVE FOOD TRUCK FEE
MOTION by Kate Lalley, SECOND by Mike Ashooh, to waive the $25 application
fee for food truck vendors at the Make-A-Wish fund raising event. VOTING by
rollcall: unanimous (5-0); motion carried.
18.
ADJOURNMENT
MOTION by Mike Ashooh, SECOND by Kate Lalley, to adjourn the meeting.
VOTING by rollcall: unanimous (5-0); motion carried.
The meeting was adjourned at 9:52 PM.
RScty by tape: MERiordan

_____________________________
For the Selectboard

_____________________________
Date

Town of Shelburne, Vermont
CHARTERED 1763

P.O. BOX 88 5420 SHELBURNE ROAD SHELBURNE, VT 05482
Clerk/Treasurer
(802) 985-5116

Town Manager
(802) 985-5111

Zoning & Planning
(802) 985-5118

Assessor
(802) 985-5115

Recreation
(802) 985-5110

FAX Number
(802) 985-9550

NOTICE
SHELBURNE SELECTBOARD
Pursuant to 24 VSA § 4444, the Shelburne Selectboard will hold a public hearing as a part of its regular
meeting that begins at 7:00 P.M. via Zoom on Tuesday, May 25, 2021 to consider the following amendments
to the Zoning Bylaw:
Purpose: Proposals would modify bylaws relating to nonconforming signs, activities exempt from needing
zoning permits, and fences in PUD buffers.
Geographic Area affected: Entire Town.
Articles/Sections affected:
Article
XIX
XX
XIX

Section
1970.5
2010.8
1930.1

Place where text may be examined: The full text is available for review in the Shelburne Planning and
Zoning and Town Manager’s Offices during regular business hours, on the Town website, and via email
(lkrohn@shelburnevt.org).
To participate:
Join SELECTBOARD Zoom Meeting TUESDAY, MAY 25, 7:00 P.M.
https://us02web.zoom.us/j/87302769273?pwd=TzFoYjMweWZibkV0dCtpTllTSGQ4dz09
Meeting ID: 873 0276 9273
Passcode: 52KQdy
Dial by your location
+1 301 715 8592 US (Washington DC)
+1 312 626 6799 US (Chicago)
+1 929 205 6099 US (New York)
Meeting ID: 873 0276 9273
Passcode: 376650
###
Publication date: May 6, 2021
www.shelburnevt.org

STORMWATER SYSTEM MAINTENANCE AGREEMENT
THIS AGREEMENT is made and entered into this ___ day of ______________,
2021, (the “Effective Date”) by and among THE VERMONT TEDDY BEAR CO., INC.,
a Delaware corporation with its principal place of business in Shelburne, Vermont, and
THE MILLER REALTY GROUP, LLP, a Vermont limited liability partnership with a
place of business in Shelburne, Vermont, (collectively, “Developer” herein) and the
TOWN OF SHELBURNE, a Vermont municipality, acting by and through its
Selectboard, having an office at 5420 Shelburne Road, Shelburne, Vermont, (the
“Town” herein) (collectively, the “Parties”).
WHEREAS, Developer is the owner of certain real property and improvements
thereon in a subdivision known as Shelburne South Commercial Park, which is located
on South Park Road in the Town of Shelburne, Vermont (hereinafter the
“Subdivision”), which is shown on a plat entitled “Final Plat, Shelburne South
Commercial Park, Property of the Vermont Teddy Bear Co., Inc., Shelburne, Vermont,”
prepared by Civil Engineering Associates, Inc., dated July 20, 1990, last revised June
1997, and recorded in Map Slide 193B of the Town of Shelburne Land Records (the
“Plat”); and
WHEREAS, The Miller Realty Group, LLP is the Declarant under a
condominium regime known as South Park Commercial Condominium, pursuant to a
Declaration of Shelburne South Commercial Park Condominium, dated July 17, 2000
and recorded in Volume 241, Pages 37-60 of the Land Records, as amended by First
Amendment to Declaration, dated December 30, 2014 and recorded in Volume 423,
1

Page 118 of the Shelburne Land Records, and by Second Amendment to Declaration
dated January 22, 2015 and recorded in Volume 423, Page 352 of the Shelburne Land
Records; and
WHEREAS, The Vermont Teddy Bear Co., Inc. owns four lots, comprising
approximately 22.6 acres of land, more or less, with one lot currently improved with a
barn; and
WHEREAS, the Vermont Agency of Natural Resources (“Agency” herein) issued
stormwater Permit No. 3561-9010.R (“the Permit” herein) authorizing a discharge of
stormwater runoff from the impervious surfaces of the Subdivision, including its roads,
parking areas and roofs, to the McCabe’s Brook watershed; and
WHEREAS, the Permit was necessary in order to construct the Subdivision and
required construction and maintenance of certain improvements within the
Subdivision to manage the discharge of stormwater, as shown on a plan set containing
site plans and details entitled “Condominium Site Plan,” prepared by Lamoureux &
Dickinson Consulting Engineers, Inc., dated July 11, 2014, and of record at Map Slide
837B of the Town of Shelburne Land Records. Said improvements within the
Subdivision that manage the discharge of stormwater are referred to herein as the
“Stormwater System”; and
WHEREAS, the Town has accepted ownership of portions of the Subdivision,
comprised of roadway right-of-way known as South Park Road, including all
improvements within the right-of-way, by Warranty Deed from The Vermont Teddy
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Bear Co., Inc., dated July 11, 2000, and recorded in Volume 288, Page 632 of the Town
of Shelburne Land Records; and
WHEREAS, there is approximately 19 acres of impervious surface area drained
by the Stormwater System that is covered by the Permit; and
WHEREAS, upon acceptance of the right-of-way for South Park Road, the Town
acquired +/-0.73 acres of impervious surface area within the area covered by the
Permit, which is three and eight-tenths percent (3.8%) of the total Permit area; and
WHEREAS, Developer owns 18.27 acres of impervious surface area within the
area covered by the Permit, which is ninety-six and two-tenths percent (96.2%) of the
total Permit area; and
WHEREAS, the Town and Developer are listed as co-permittees on the Permit;
and
WHEREAS, the Permit will soon expire and needs to be renewed; and
WHEREAS, on September 1, 2020, the Agency determined that the Permit is to
be superseded by Stormwater General Permit 3-9050 (effective December 1, 2020); and
WHEREAS, following the Agency’s issuance of an authorization for coverage of
the Stormwater System under Stormwater General Permit 3-9050, all references to the
“Permit” herein shall refer to the authorization for coverage issued for the Stormwater
System under Stormwater General Permit 3-9050; and
WHEREAS, the Parties wish to define their respective responsibilities for the
upgrade and maintenance of the Stormwater System and payment of fees to the
Agency.
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NOW THEREFORE, in consideration of these mutual premises and covenants
herein contained, and other good and valuable consideration, Developer, acting by and
through William Shouldice, duly authorized agent of The Vermont Teddy Bear Co., Inc.
and through Stephanie Miller Taylor, duly authorized agent of The Miller Realty
Group, LLP, and the Town, acting through its Selectboard, covenant and agree as
follows:
1.

The Parties agree that they will be co-permittees under the Permit.

2.

Developer, its successors and assigns, shall be solely responsible for

upgrade and/or maintenance of all components of the Stormwater System located on
property owned by Developer, its successors and assigns, including any and all costs
related thereto.
3.

The Town shall be solely responsible for the Routine Maintenance of all

Stormwater System components located within the right-of-way for South Park Road,
including all costs related thereto.
4.

The Parties agree that until such time as the Town formally accepts

ownership or complete maintenance responsibility of the entire Stormwater System,
the Town shall only be responsible for the Routine Maintenance and associated costs of
any component of the Stormwater System located within the right-of-way for South
Park Road and shall not be responsible for any upgrade of the Stormwater System as
needed to comply with the authorization for coverage issued under Stormwater
General Permit 3-9050 or any costs related thereto.
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5.

For the purpose of this Agreement, “Routine Maintenance” shall only be

that work required to enable the Stormwater System to collect and transport
stormwater as intended and shall specifically exclude any upgrade of the Stormwater
System, either to comply with General Permit 3-9050 or otherwise; remedying damage
to the Stormwater System caused by Developer; or in the event that an extreme
unforeseen circumstance requires extraordinary repair and reconstruction measures
unique to the Stormwater System’s components outside the right-of-way for South
Park Road. Any reconstruction of the Stormwater System following damage by the
Developer or an extreme unforeseen circumstance shall be performed by Developer.
The Town shall be responsible for reconstruction, replacement and repair of
components of the Stormwater System within the right-of-way for South Park Road,
unless said damage is caused by Developer, in which case any reconstruction,
replacement or repair shall be the Developer’s responsibility.
6.

Developer shall be responsible for the payment of all fees and costs to the

Agency arising out of the Permit, including but not limited to permit application fees,
annual operating fees, renewal fees, administrative processing fees, fines or penalties
assessed by the Agency under the Permit. The Town’s share of Permit-related fees and
costs are paid to the Agency as part of the fees assessed through the Town’s MS4
Permit (#7048-9014).
7.

The Town shall not be responsible or liable for any fines which may be

assessed by the Agency as a result of the negligence of Developer or the failure of
Developer to abide by the Permit conditions, and Developer shall not be responsible or

5

liable for any fines which may be assessed by the Agency as a result of the negligence
of the Town or the failure of the Town to abide by the Permit conditions.
8.

Developer shall be solely responsible for carrying out and submitting to

the Agency all applications, reporting, permit renewals and other documentation
required by the Permit. The Town shall reasonably cooperate in the submittal and
execution of all applications, reporting, permit renewals, and other documentation
required by the Permit and shall act reasonably promptly upon receipt of a request for
information and/or execution of documentation.
9.

The Town will not seek to recover from Developer any costs incurred by

the Town in the Routine Maintenance of the portion of the stormwater improvements
on or under property owned by the Town or within the Town’s right-of-way for South
Park Road, other than the fee generally assessed to owners of property with impervious
surfaces in the Town.
10.

The Parties agree that conformance with any future changes to the Permit

or amendments to the Permit and any costs thereof shall be the responsibility of
Developer, except as provided in Section 5.3(A)(9)(a) of the Town’s Stormwater
Ordinance. If new or amended Permit requirements require changes, upgrades or
alterations to stormwater improvements located on or under property owned by the
Town or within the Town’s right-of-way for South Park Road, Developer shall perform
any such changes, upgrades or alterations to the stormwater improvements at its own
cost and expense, except as provided in Section 5.3(A)(9)(a) of the Town’s Stormwater
Ordinance. The Town agrees to work cooperatively with Developer so it can maintain
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TOWN OF SHELBURNE
By: ___________________________________
Lee Krohn, Town Manager and Duly
Authorized Agent
STATE OF VERMONT
COUNTY OF CHITTENDEN, SS.
At Shelburne, Vermont, this _____ day of______________, 2021, personally
appeared Lee Krohn, Town Manager and Duly Authorized Agent of the Town of
Shelburne, and he acknowledged this instrument, by him subscribed, to be his free act
and deed, and the free act and deed of the Town of Shelburne.
Before me,

___________________________________
Notary Public
My Commission expires:
My Commission #:

21-04-26 Stormwater Sys Maintenance Agreement South Park Rd Shelburne.docx
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TOWN OF SHELBURNE ORDINANCE FOR
TOWERS AND TELECOMMUNICATION FACILITIES
PREAMBLE
WHEREAS, the Vermont Legislature, by Act No. 94 of the 1998
Legislative Session, enacted enabling authority, located at 24
V.S.A. § 2291(19), granting Vermont municipalities the power to
“regulate
the
construction,
alteration,
development,
and
decommissioning of wireless telecommunications facilities and
ancillary improvements where the city, town or village has not
adopted zoning or where those activities are not regulated
pursuant to a duly adopted zoning bylaw”; and
WHEREAS, pursuant to the authority granted by 24 V.S.A. §
2291(19), the Town of Shelburne Selectboard adopted this Town of
Shelburne
Ordinance
for
Towers
and
Telecommunications
Facilities, effective July 10, 2001; and
WHEREAS, this Ordinance was adopted for the purposes stated in
Article I, Subsections 1-7, and is intended to be consistent
with
state
and
federal
law,
particularly
the
federal
Telecommunications Act of 1996, as stated in Article II of the
Ordinance; and
WHEREAS, by subsequent legislation, enacted pursuant to Act No.
79 of the 2007 Legislative Session, the Legislature added § 248a
to
Title
30,
V.S.A.,
placing
certain
telecommunications
facilities under the jurisdiction of the Vermont Public Service
Board; and
WHEREAS, Act No. 79 included therein language requiring that the
Public Service Board, before issuing a certificate of public
good for such facilities under § 248a, find that “[u]nless there
is good cause to find otherwise, substantial deference has been
given to the land conservation measures in the plans of affected
municipalities and the recommendations of the municipal and
regional planning commissions regarding municipal and regional
plans, respectively”; and
WHEREAS, Act No. 79 further included therein language preempting
“[o]rdinances adopted pursuant to subdivision 2291(19) of Title
24 or a municipal charter that would otherwise apply to the
construction or installation of facilities subject to the
provisions of” § 248a; and
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WHEREAS, Act No. 54 of the 2009 Legislative Session amended 30
V.S.A. § 248a and required the Public Service Board, “unless
there is good cause to find otherwise,” to give “substantial
deference” to the “recommendations of municipal legislative
bodies,” and further provided, notwithstanding the preemption of
ordinances adopted under 24 V.S.A. § 2291(19), that “[n]othing
in this section or other provision of law shall prevent a
municipal body from basing its recommendations on an ordinance
adopted under 24 V.S.A. § 2291(19) or bylaw adopted under 24
V.S.A. Chapter 117 by the municipality in which the facility is
located”; and
WHEREAS, the Legislature has not yet amended or repealed its
preemption of ordinances adopted under 24 V.S.A. § 2291(19) or a
municipal charter in subsequent amendments to 30 V.S.A. § 248a,
and has extended the “sunset” date on Public Service Board
authority over applications for a certificate of public good for
telecommunications facilities; and
WHEREAS, pursuant to Dillon’s Rule, Vermont municipalities have
only those powers and functions specifically authorized by the
Legislature, and such additional functions as may be incident,
subordinate or necessary to the exercise thereof; and
WHEREAS, the combined effect of the Legislature’s actions and
Dillon’s Rule is to deprive the Town of authority to regulate
telecommunications facilities under this Ordinance, the Town has
a vital interest in ensuring that substantial deference is given
to the recommendations of municipal bodies during the § 248a
review
process,
including
recommendations
based
on
this
Ordinance, and that clear written community standards contained
in this Ordinance are given full and fair consideration in any
evaluation of a proposed telecommunication facility under the
criteria of 10 V.S.A. § 6086(a)(8) and such other provisions of
law applicable to the Public Service Board’s review of a
petition for a certificate of public good pursuant to 30 V.S.A.
§ 248a; and
WHEREAS, this Ordinance shall again regulate the erection,
construction, installation and substantial modification of
telecommunications facilities in the Town upon the sunset of the
Public Service Board’s authority under 30 V.S.A. § 248a; and
WHEREAS, the Selectboard finds, on the basis of information made
available to the Town and studies developed both prior and
subsequent to the adoption of this Ordinance, that while
telecommunication facilities can provide a public benefit and
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serve the public good, the proliferation of towers and
telecommunications facilities, and the siting of the same
without full consideration of their potential adverse effects on
other public values and investments, results in a public
nuisance which it is authorized by law to abate or remove; and
WHEREAS, the Selectboard believes that amendments to this
Ordinance are necessary to respond to the changes in Vermont law
regarding
the
municipal
regulation
of
telecommunication
facilities that have occurred since the date of the Ordinance’s
adoption, to ensure that recommendations of municipal bodies
based on the Ordinance are given substantial deference in any
proceedings under 30 V.S.A. § 248a, to provide clear written
community standards related to the siting, construction,
installation, and substantial modification of telecommunication
facilities, and to improve the Ordinance for the purposes of
promoting and protecting the public health, safety, welfare and
convenience of the Town;
NOW THEREFORE, the
Ordinance to state:

Shelburne

Selectboard

hereby

amends

this

ARTICLE I AUTHORITY AND PURPOSE
A.

This ordinance is enacted pursuant to the authority set forth
in 24 V.S.A., § 2291, subsections 14 and 19, and applicable
provisions of the Charter of the Town of Shelburne, Title
24 Appendix, Chapter 147, to regulate, to the full extent
permitted by state and federal law, telecommunications
facilities within the Town of Shelburne in order to:
1.

Preserve the character and appearance of the Town of
Shelburne while allowing adequate telecommunications
services to be developed.

2.

Protect
the
aesthetic,
scenic,
historic,
environmental, visual and natural or human resources
of Shelburne, including the Town’s rural and ruralresidential landscapes and open space.

3.

Provide
standards
and
requirements
to
guide
the
placement, design, appearance, construction, monitoring,
modification and removal of telecommunication facilities
and towers.

4.

Preserve property values within the Town.
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B.

5.

Promote the siting of telecommunication facilities,
towers and/or antennae in a manner which promotes the
general safety, health, welfare and quality of life of
the citizens of Shelburne and all those who visit this
community.

6.

Require the use of existing structures whenever and
wherever possible.

7.

Require
the
sharing
of
existing
communications
facilities, towers, and sites where possible.

8.

Prevent
the
proliferation
of
telecommunication
facilities
and
towers
in
the
Town,
and
the
indiscriminate siting thereof, from resulting in a
public nuisance that undermines the public health,
safety, welfare and convenience of residents of and
visitors to Shelburne and the public investment in
land use planning, including the identification,
protection,
and
preservation
of
natural,
agricultural, scenic and historic features; open
space preservation; scenic roads, waterways and
views; outdoor recreation; tourism; public facilities
and services; and land resources.

This ordinance shall constitute a civil ordinance within the
meaning of 24 V.S.A., § 1971.

ARTICLE II CONSISTENCY WITH STATE AND FEDERAL LAW
A. This Ordinance is intended to be consistent with state
and federal law, including the Telecommunications Act of 1996 in
that:
1.
It does not prohibit or have the effect of prohibiting
the provision of personal wireless services;
2.

3.

It is not intended to be used to unreasonably
discriminate
among
providers
of
functionally
equivalent services;
It does not regulate personal wireless services on the
basis of the environmental effects of radio frequency
emissions to the extent that the regulated services
and facilities comply with the FCC's regulations
concerning such emissions.
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This Ordinance shall be liberally construed to effectuate
its purpose. The provisions of this Ordinance are
severable; if any phrase, clause, or provision is declared
by a tribunal of competent jurisdiction to be invalid,
unenforceable or not in accordance with any controlling
state or federal law, the validity of the remainder of this
Ordinance shall not be affected and all other articles
shall remain valid and enforceable.

ARTICLE III ESTABLISHMENT OF TELECOMMUNICATIONS REVIEW BOARD
A.

ESTABLISHMENT OF BOARD

The Selectboard shall appoint the Shelburne Planning
Commission, or its successor, as the Telecommunications
Review Board ("the Board"). The Board shall review all
applications for towers and telecommunications facilities
within the Town of Shelburne, pursuant to this ordinance for
the
purpose
of
evaluating
a
proposed
or
existing
telecommunication facility’s or tower’s conformance with
this Ordinance, or any other enactments, criteria and
standards within the scope of its authority to evaluate, and
providing recommendations and comments thereon for the
benefit of the Public Service Board.
B.

PROVISION FOR HIRING INDEPENDENT CONSULTANTS

In connection with review of an application under this
Ordinance, the Board may determine that it needs the
assistance of an independent consultant or consultants to
evaluate the application. Upon making such determination,
the Board may hire independent consultants, the reasonable
costs of whose
services shall be paid for by the applicant.
These
consultants shall be qualified professionals with an
appropriate combination of education, training, record of
service, and/or certification in one of the following
fields:
1.

Telecommunications/radiofrequency engineering,

2.

Structural engineering,

3.

Assessment of electromagnetic fields,

4.

Aesthetic evaluation,
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5.
If determined necessary by the Board, other fields.
The Board may provide any independent consultant(s) hired
pursuant to this section any application and supporting
materials for their analysis and review.

C.
Any person seeking to erect, construct, install or
substantially modify a tower or a telecommunications
facility in the Town of Shelburne, or seeking to solicit
recommendations or comments from the Town in support of
a petition for a certificate of public good under 30
V.S.A. § 248a, shall first complete an application using
a form established by the Telecommunications Review
Board. The completed application with supporting
documentation as required by Article IX of this
Ordinance shall be filed with the Administrative Officer
of the Town of Shelburne.
D.
Upon the filing of such an application, the Board
shall hold a public hearing preceded by public notice
meeting the requirements of 24 V.S.A. § 4464(a)(1). Upon
completion of the public hearing, the Board shall issue a
written decision on the application. A written decision on
an application shall comply with the requirements of
Article IV (B).
E.
The Board’s written decision shall form the basis for
any recommendation by the municipality to the Public
Service Board in any proceeding initiated by the applicant
to obtain a certificate of public good pursuant to 30
V.S.A. § 248a. An applicant’s failure or refusal to comply
with the requirements of this Article shall result in a
negative recommendation to the Public Service Board under
30 V.S.A. §248a(c)(2).
ARTICLE IV REQUIRED DECISION
A.

Telecommunications Decision:

No tower or telecommunications facility shall be erected,
constructed, installed or substantially modified without
first obtaining a written decision on the application from
the Board.
B.

Documentation of Decision:

Any decision by the Board on an application for a permit
under this Ordinance shall be in conformance with 47
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U.S.C. § 332(7)(B) (iii) of the Act, in that it shall be
in writing and supported by substantial evidence contained
in a written record.

ARTICLE V EXEMPTIONS
A.

The following telecommunications facilities (if no higher
than 35 feet, as measured from the average elevation of
the
finished grade to the highest point of the facility)
are exempt from this Ordinance.
1.
2.
3.
4.

B.

amateur (ham) radio
citizens band radio
local business radio dispatch
personal use antennae.

Telecommunications facilities for municipal dispatch
services are exempt, regardless of height.
A temporary facility (tower, pole, antenna, etc. ,intended
for testing purposes, for use while a permanent facility
is under construction or being repaired, or for a special
event or conference) may exceed 35 feet. A temporary
facility, utilized for no longer than seven (7) days, is
exempt from this Ordinance. A temporary facility permit,
describing the temporary facility, stating the purpose for
the temporary facility, and establishing the dates during
which the temporary facility will be utilized, shall be
issued by the Administrative Officer or his/her designee.
The Administrative Officer may extend the length of a
permit for a temporary facility erected during repairs to
a permanent facility if evidence is provided that repair
work is proceeding.
No other Telecommunications Facility shall be
considered exempt from this ordinance for any reason
whether or not said Facility is proposed to share a
Tower or other structure with such exempt uses.

ARTICLE VI FEES
A schedule of fees for telecommunications facility and tower
applications, any monitoring of exposure and inspection of
structures, and any other fees shall be established by the
Shelburne Selectboard. This schedule may be amended from time to
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time. Upon written request, fees may be waived by the
Selectboard for good cause shown.
ARTICLE VII PROJECT REVIEW CRITERIA
The Board shall evaluate an application under all of the
following criteria which are applicable before rendering a
decision on the application:
A.

Applicant is not already providing adequate coverage
and/or adequate capacity to the area to be served; and

B.

Applicant is not able to use existing tower/facility sites
either with or without the use of repeaters or similar
technology to provide adequate coverage and/or adequate
capacity to the area to be served; and

C.

D.

Applicant has endeavored to provide adequate coverage and
capacity to the area to be served with the least number of
facilities and/or towers, and/or least obtrusive design;
and
Efforts have been made to locate new towers
adjacent existing towers, and

E.

Applicant has agreed to rent or lease available space on
the tower, under the terms of a fair market lease, with
reasonable conditions and without discrimination to other
telecommunications providers; and

F.

Applicant attempted to or is making use of available
municipal lands and suitable existing municipal and
privately owned structures; and

G.

The proposed facility will be built and maintained in
compliance with FCC Rules, and the transmission of
radiofrequency energy shall be such that human exposure is
in compliance with Rules & Regulations specified in 47
C.F.R. Part 1-Practice and Procedure, Subpart I-Procedures
Implementing the National Environmental Policy Act of 1969;
and

H.

The proposed facility will be located so as to minimize
the following potential impacts:
1.
Visual/Aesthetic: Telecommunications facilities shall
be sited off hillsides and ridge lines and where their
visual impact is least detrimental to the scenic or natural
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beauty of rural, rural residential and open space areas, as
identified in the municipal plan and any maps incorporated
therein. In determining whether or not a telecommunication
facility will have the least detrimental impact on the
scenic or natural beauty of an identified rural, rural
residential or open space area, the Board shall consider:
a.

b.

c.

d.

The period of time during which the proposed
telecommunication facility would be viewed by the
public on a public road, highway, path or body of
water;
The frequency of the view of the proposed
telecommunication facility as experienced by
the public;
The degree to which the view of the
telecommunication facility is screened
by topographic features;
The degree to which background features in the
line of sight to the proposed telecommunication
facility obscure the facility or make it less
conspicuous;

e. The distance of the proposed telecommunication
facility from the viewing vantage point and the
proportion of the facility that is visible above the
skyline or treeline; the number of vehicles and/or
viewers traveling on a public road highway, path or
waterway at or near the critical vantage point; and
f. The sensitivity or unique value of the particular
view affected by the proposed tower or telecommunications
facility. In evaluating the sensitivity of a view, the
Board shall consider composition, including iconic
features, the presence of intact views, and the presence
of non-intact views, where the addition of atypical
visual elements result in a substantial change to or
compromise the viewshed.
2.
Property values: The facility will not have an undue
adverse impact on surrounding property values.
3.

Safety hazards: In cases of structural failure, ice
accumulation and discharge, and attractive nuisance.

4.

Electromagnetic radiation: In case the
telecommunications facility is found to exceed the FCC
guidelines.
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5. Location
a.

Telecommunication facilities and towers shall not be
located in the Rural Area or the Conservation Area, as
identified in the Composite Future Land Use Map (Map 5)
of the duly adopted municipal plan. Telecommunications
facilities and towers shall not be located within the
habitat of any state listed rare or endangered wildlife
or plant species.

b.

Telecommunication facilities and towers may be located
in one of the following districts, as identified on the
Shelburne “Zoning Districts” Map or on one of the
following structures:
– Commerce & Industry
- Commerce & Industry South
- Any existing structure which exceeds 40' in
height

c.

6.

Repeaters and cable microcell integrators may be
located within any zoning district.

Alternate locations: Towers and telecommunication facilities
shall not be located within any other zoning
district under the Zoning Bylaws, unless location in another
district has been clearly demonstrated to be the only feasible
way to provide adequate coverage.

ARTICLE VIII GENERAL PROJECT REQUIREMENTS
A.

ACCESS ROADS AND ABOVE GROUND UTILITIES
Where new towers and telecommunication facilities require
construction of or improvement to access roads, to the
extent practicable, roads shall follow the contour of the
land, and be constructed or improved within existing
forest or forest fringe areas, and not in open fields.
Utility or service lines shall be designed and located so
as to minimize or prevent disruption to the scenic
character or beauty of the area Such utility and service
lines shall be installed underground whenever reasonably
feasible.

B.

LANDSCAPING/SCREENING
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Screening shall be required at the perimeter of the site. A
natural or planted vegetative screen of a minimum of 20
feet in depth and 6 feet in height shall be maintained at
all times. Vegetation shall be of a type that has the
potential to reach a height of at least 15 feet at
maturity. Existing vegetation surrounding the site shall be
preserved and maintained to the greatest extent possible.
Applicant shall obtain a financial surety to cover the cost
of the remediation of any damage to the landscape which
occurs during the clearing of the site.
C.

FENCING AND SIGNS
The area around the tower and communication equipment
shelter(s) shall be completely fenced for security to a
minimum height of six feet and gated. Use of razor wire is
not permitted. A sign no greater than two (2) square feet
indicating the name of the facility owner(2) and a 24 hour
emergency telephone number, either local or toll-free,
shall be posted adjacent to the entry gate. In addition,
''No Trespassing" or other warning signs, and the federal
tower registration plate, where applicable, may be posted
on the fence or as required to meet federal requirements.

D.

BUILDING DESIGN
Communication equipment shelters and accessory buildings
located on the telecommunication property shall be
designed to be architecturally similar and compatible with
each other, and shall be no more than 12 feet high, unless
the Board determines that a higher structure would be more
comparable with the surroundings. The building shall be
used only for the housing of equipment related to this
particular site. Whenever possible, the buildings shall
be joined or clustered so as to appear as one building.

E.

TOWER FINISH
New towers shall have a galvanized finish unless otherwise
required. The Board may request that the tower(s) be
painted or otherwise camouflaged to minimize the adverse
visual impact.

F.

COMMERCIAL ADVERTISING
Commercial advertising shall not be allowed on any
antenna,
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tower, or accessory building or communication
equipment shelter.
G.

LIGHTING
No external lighting is permitted, except for
manually operated emergency lights for use only when
operating personnel are on site, and as excepted in
I, below.

H.

NOISE
The sustained (for a period of one hour) sound pressure
level of any telecommunication facility equipment shall
not exceed the 70 dbA decibel level at the property line
between the hours of 7:00 a.m. and 7:00 p.m., and shall
not exceed the 60 dbA decibel level at the property line
between the hours of 7:00 p.m. and 7:00 a.m. If the noise
is impulsive (i.e. hammering), intermittent (i.e. machine
sounds) or periodic (i.e. hums or screeches), the maximum
sound pressure levels described above shall be reduced by
five (5) dbA.

I.

AIR NAVIGATION
No tower or telecommunications facility that would be
classified as a hazard to air navigation, as defined by the
Federal Aviation regulations (Title 14 CFR) is permitted.
In the event of subsequent FAA determination that
obstruction lighting or painting is required, Permittees
under this ordinance agree to apply for the least obtrusive
means of satisfying FAA regulations.

J.

HEIGHT OF TOWERS
New towers shall not exceed 30 feet above treetops within
a 200 foot radius. Applicant may submit a request for
additional height to provide adequate service, to
accommodate future sharing, or to provide indirect service
as described in Article VIII, A, of this article, and
shall provide design information to justify such
additional height.

K.

SETBACK REQUIREMENTS
1.

No repeater or cable microcell integrator shall be
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located closer than 100 feet to a structure
intended for human occupancy or principal use.
2.

3.

L.

No other telecommunications facility, including guywire anchors and protective fencing, if any, shall
be located:
a.

closer than 300 feet horizontally to any boundary
of the site on which the tower is located, or 1.5
times the height of the facility, whichever is
greater.

b.

within 200 feet horizontally of any Vermont
or federally regulated wetland.

c.

within 200 feet horizontally of the riparian
zone measured horizontally from any river or
perennial stream.

Exception: When the telecommunications facility is on
an existing structure, the setback requirement will
be 100 feet from any structure intended for human
occupancy or principal use.

REMOVAL REQUIREMENTS
Any telecommunications facility which ceases to operate
for a period of one (1) year shall be removed. Cease to
operate is defined as not performing the permitted
functions associated with the telecommunications facility
and its equipment on a continuous and ongoing basis for a
period of one year. At the time of removal, the facility
site shall be remediated such that all telecommunications
facility improvements which are no longer utilized are
removed. If all facilities on a tower have ceased to
operate, the tower shall also be removed, and the site
shall be re-vegetated. Existing trees shall only be
removed if necessary to complete the required removal.
Applicant shall, as a condition of the permit, provide a
financial surety bond payable to the Town of Shelburne and
acceptable to the Board to cover the cost of removal of the
telecommunications facility and the remediation of the
landscape, should the facility cease to operate. Such bond
shall be executed prior to construction of the facility. In
order to provide for potential increases in cost the bond
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shall be in an amount equal to 150% of the estimated cost
of removal and site remediation.
ARTICLE IX LEGAL AND TECHNICAL DOCUMENTATION
A.

Federal Permits
In connection with its review, the Board may request
copies of all pertinent submittals and showings including,
but not limited to: FCC permitting/licensing;
Environmental Assessments and Environmental Impact
Statements; FAA Notice of Construction or Alteration;
aeronautical studies; all pertinent data, assumptions and
calculations related to service coverage; and all
pertinent calculations and/or measurement data related to
non-ionizing radiation emissions and exposure.

B.

Contacts: Applicant shall submit the exact legal name,
address or principal place of business and phone number
of the following:
1.

Applicant: If any applicant is not a natural person,
it shall also give the type of business entity and the
state in which it is registered.

2.

Person to whom correspondence or communications in
regard to the application is to be sent. Notice,
orders and other papers may be served upon the
person so named, and such service shall be deemed to
be service upon the applicant.

3.

Person to be contacted in the event of an emergency
involving the facility. This should be someone
available on a 24-hour basis who is authorized by
the applicant to act on behalf of the applicant
regarding an emergency situation.
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C.

4.

Owner of the property on which the proposed tower
shall be located, and the owner(s) of the proposed
facility. Written permission of the owner(s) of the
proposed property(s) or facility site(s) for town's
independent consultant(s) to conduct any necessary
site visit(s).

5.

Names and addresses of the record owners of
all abutting properties.

Surety
Details of proposed method of financial surety as
required in Article VIII, L of this document, Removal
Requirements.

D.

Commitment to Available Space
Applicants for new tower or telecommunication facility
construction or modification shall provide a written,
irrevocable commitment valid for the duration of the
existence of the tower, to rent or lease available space
for collocation on the tower at fair market prices and
terms, without discrimination to other telecommunication
providers.

E.

Lease of Tower
Applicants for a tower or telecommunication facility to
be installed on an existing structure shall provide a copy
of their
lease/contract with the owner of the existing structure.

F.

Contract with Provider
Applicants for a telecommunications tower or facility
permit must be a telecommunications provider or must
provide a copy of its lease/contract with an existing
telecommunications provider. An application shall not be
submitted for a tower to be built on speculation.

G.

Plans and Maps
Required physical plant plans, prepared, stamped and signed
by a professional engineer licensed to practice in Vermont
shall be submitted. Survey plans shall also be stamped and
signed by a land surveyor registered in Vermont. Signal
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propagation and radio—frequency studies, plots and related
material shall be prepared, clearly identified and signed
by a qualified radio—frequency engineer. Plans shall be on
24" X 36" sheets, on as many sheets as necessary, and at
scales which are no smaller (i.e. no less precise) than
listed below. Each plan sheet shall have a title block
indicating the project title, sheet title, sheet number,
date, revision dates, scale(s), and original seal(s) and
signature(s) of the professional(s) who prepared the plan.
1.

Location Map: Copy of a portion of the most recent
U.S.G.S. Quadrangle map, at a scale of 1:25,000 or
1:24,000, and showing the area within at least two
miles from the proposed tower site. Indicate the
tower location and the exact latitude and longitude
(degrees, minutes, and seconds to the nearest tenth).

2.

Vicinity Map at a scale of 1 inch = 416 feet (1:5000)
with contour intervals no greater than ten feet (three
meter) showing the entire vicinity within a 2500 foot
radius of the tower site, and include the topography,
public and private roads and driveways, buildings and
structures, bodies of water, wetlands, landscape
features, historic sites, habitats for endangered
species. Indicate the property lines of the proposed
tower site parcel and of all abutters to the tower
site parcel (from assessors' maps or available
surveys). Indicate any access easement or right of way
needed for access from a public way to the tower, and
the names of all abutters or property owners along the
access easement or who have deeded rights to the
easement.

3.

Existing Conditions Plan: A recent survey of the area
within 500 feet of the tower site at a scale no
smaller than 1 inch = 40 feet (1:480 or metric
equivalent 1:500) with topography drawn with a
minimum of 5 feet (1.5 meter) contour intervals,
showing existing utilities, property lines, existing
buildings or structures, stone walls or fence lines,
wooded areas, existing water wells and springs. Show
the boundary of any wetlands or flood plains or
watercourses, and of any bodies of water included in
the Official Flood Hazard Area within 500 feet from
the tower or any related facilities or access ways or
appurtenances. The survey plan must have been
completed, on the ground, by a land surveyor
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(registered in Vermont) within two years prior to the
application date.

4.

Proposed Site Plans: Proposed facility site layout,
grading and utilities at the same scale or larger
than the existing conditions plan, and including:
Proposed tower location and any appurtenances,
including supports and guy wires, if any, and any
accessory building (communication equipment shelter
or other). Indicate property boundaries and setback
distances to the base(s) of the tower and to the
nearest corners of each of the appurtenant structures
to those boundaries, and dimensions of all proposed
improvements. Where protective fencing is proposed,
indicate setback distances from the edge of the
fencing.
Indicate proposed spot elevations at the base of the
proposed tower and at the base of any guy wires, and
the corners of all appurtenant structures.
Proposed utilities, including distance from source of
power, sizes of service available and required,
locations of any proposed utility or communication
lines, and whether underground or above ground.
Detailed plans for emergency power generation,
including:
i.

Percent of electrical power demand being
proposed in event of loss of commercial
power.
ii. Type of fuel, storage method, and expected
means and frequency of fuel delivery to the
site for power generation.
iii. Level of noise created by any emergency power
generation equipment, measured at the property
line.
iv. Amount of generator time based on historical
power reliability for the area of the facility,
proposed frequency and duration of tests, and
description of muffler system and methods for
noise abatement.
v.
Feasibility of alternative solar power in
conjunction
with storage batteries.
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d.

Any direct or indirect wetlands alteration
proposed.

e.

Detailed plans for drainage of surface and/or subsurface
water; plans to control erosion and sedimentation both
during construction and as a permanent measure.

f.

Plans indicating locations and specifics of proposed
screening, landscaping, ground cover, fencing, etc.;
any exterior light or signs.
Plans of proposed access driveway or roadway and parking
area at the tower site. Include grading, drainage, traveled
width. Include a cross section of the access drive
indicating the width, depth of gravel, paving or surface
materials.
Plans showing any changes to be made to an existing
facility's landscaping, screening, fencing, lighting,
drainage, wetlands, grading, driveways or roadways,
parking, or other infrastructure as a result of a
proposed modification of the facility.

5.

Proposed Tower and Appurtenances:
a.

Plans, elevations, sections and details at
appropriate scales but no smaller than 1 inch =
10 feet.

b.

Two cross sections through proposed tower drawn
at right angles to each other, and showing the
ground profile to at least 100 feet beyond the
limit of clearing, and showing any guy wires or
supports. Dimension of the proposed height of
tower above grade at tower base. Show all
proposed antennae, including their location on
the tower.

c.

Details of proposed tower foundation, including
cross sections and details. Show all ground
attachments, specifications for anchor bolts
and other anchoring hardware.

d.

Details of proposed exterior finish of the tower.
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e.

Relative height of the tower to the tops of
surrounding trees as they presently exist, and
the height to which they are expected to grow in
ten years.

f.

Illustrations of the modular structure of the
proposed tower indicating the heights of sections
which could be removed or added in the future to
adapt to changing communications conditions or
demands.
A professional structural engineer's written
description of the proposed tower structure and
its capacity to support additional antennae or
other communications facilities at different
heights and the ability of the tower to be
shortened if future communications facilities
no longer require the original height.
A description of available space on the tower,
providing illustrations and examples of the type
and number of telecommunications facilities which
could be mounted on the structure.

Plans of Proposed Communications Equipment
Shelter including:
a.

b.

7.

Floor plans, elevations and cross sections at a
scale of no smaller than 1/4" = 1' (1:48) of
any proposed appurtenant structure, and
Representative elevation views, indicating the
roof, facades, doors, and other exterior
appearance and materials.

Proposed Equipment Plan:
a.

Plans, elevations, sections, and details as
appropriate scales but no smaller than 1 inch =
10 feet.

b.

Number and locations of any antennae and
repeaters, located on a map as well as by
degrees, minutes, and seconds to the nearest
tenth of latitude and longitude.
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c.

Mounting locations on tower or
structure, including heights above
ground.

d.

A recent survey of the facility site at a scale
no smaller than 1 inch = 40 feet (1:480 or metric
equivalent 1:500) showing horizontal and radial
distances of antenna(s) to nearest point on
property line, and to the nearest dwelling unit.

e.

Antenna type(s), manufacturer(s), model
number(s).

f.

For each antenna, the antenna gain, polarization
and radiation pattern (composite pattern for an
antenna array).
Number of channels per antenna, projected
and maximum power input to the antenna(s).
Power output, in normal use and at maximum output
for each antenna and all antennae as an
aggregate.
Output frequency of the transmitter(s).
For a facility with multiple emitters, the
results of an intermodulation study that predicts
the interaction of the additional equipment with
existing equipment.

8.

Visibility Maps:
a.

A minimum of eight (8) view lines in a zero (0)
to two (2) mile radius from the site shown
beginning at True North and continuing clock-wise
at forty-five degree intervals.

b.

A map of the Town of Shelburne on which any
visibility of the proposed tower from a public
way (including all existing public rights of way)
shall be indicated.
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9.

Balloon Test:
Within 35 days of submitting an application, the applicant
shall arrange to fly, or raise upon a temporary mast, a
three foot diameter brightly colored balloon at the
maximum height of the tower and within fifty horizontal
feet of the center of the proposed tower. The date, time,
and location of this balloon test shall be advertised by
the applicant, at 7 and 14 days in advance of the test
date in the Shelburne News and the Burlington Free Press.
The applicant shall inform the Board of the dates and
times of the test, at least 14 days in advance. The
balloon shall be flown for at least four consecutive hours
between 9:00 a.m. and 5:00 p.m. (and at least two hours
before sunset) on the dates chosen.

10.

Visual Analysis:
The applicant shall develop and submit to the Board a
written analysis of the visual impact of the proposed
tower, describing its conformance under Article VII.H.1.
This analysis shall include photographs of the balloon test
taken from at least 10 different perspectives within the
Town of Shelburne.

ARTICLE X EVIDENCE OF NEED
A.

Existing Coverage
Applicant shall provide written documentation
demonstrating that existing telecommunications facility
sites and other existing structures of suitable height in
Shelburne and abutting towns in Vermont, including area
within a five (5) mile radius of the proposed site, cannot
reasonably be made to provide adequate coverage and/or
adequate capacity to areas lacking such coverage and/or
capacity. The documentation shall include, for each
facility site listed which is owned or operated by the
applicant, the exact location (in longitude and latitude,
to degrees, minutes and seconds to the nearest tenth),
ground elevation, height of tower or structure, output
frequency, number of channels, power input and maximum
power output per channel. Potential adjustments to these
existing facility sites, including changes in antenna
type, orientation, gain, height or power output shall be
specified. Radial or tiled coverage plots showing each of
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these existing facility sites, as they exist, and with
adjustments as above, shall be provided as part of the
application.
B.

USE OF REPEATERS
The use of repeaters to assure adequate coverage, or to
fill holes within areas of otherwise adequate coverage,
while minimizing the number of required towers is permitted
and encouraged. The use of cable microcell integrators is
considered a use of repeaters and one application may be
submitted which covers all such units. Applicants shall
detail the number, location, power output, and coverage of
any proposed repeaters in their systems and provide
engineering data to justify their use.
Applicant shall demonstrate with written documentation that
they have analyzed the feasibility of repeaters in
conjunction with all facility sites listed in
compliance with Article X, A (above) to provide adequate
coverage and/or adequate capacity to the town of Shelburne.
Radial or tiled coverage plots of all repeaters considered
for use in conjunction with these facility sites shall be
provided as part of the application.

C.

INDIRECT SERVICE
Applicant shall demonstrate which portion of a tower or
structure and which antennae, if any, are to reduce or
eliminate reliance on land-lines, or otherwise provide
communications capability to the applicant, as opposed to
providing direct service to customers. Such provision of
indirect service may be considered if reasonable
alternatives are not available and the incremental effect
is consistent with the purposes set forth in this
ordinance.

D.

Five-Year Plan
All applications shall be accompanied by a written fiveyear plan for the utilization of the proposed facilities.
This plan should include justification for capacity in
excess of immediate needs, as well as plans for any further
development within the town.
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ARTICLE XI MONITORING AND EVALUATION OF COMPLIANCE
A.

The applicant shall submit a statement that the
proposed facility will not exceed the FCC guidelines for
Maximum
Permissible Exposure "MPE") levels for
radiofrequency (non-ionizing) radiation. Upon completion of
construction and prior to regular use, and annually
thereafter, the applicant shall certify that the facility
meets the applicable FCC MPE guidelines for radio frequency
(non-ionizing) radiation. The Board may require, where
applicable and allowed by federal law, site testing, at the
applicant's expense, to demonstrate compliance. Such
testing shall utilize methods in accordance with National
Council on Radiation Protection and Measurements Reports 86
and 119, FCC Office of Engineering & Technology Bulletin
65, relevant decisions at the FCC web site
(www.fcc.gov/oet/rfsafety), and Rules & Regulations
specified in 47 C.F.R. Part 1-Practice and Procedure,
Subpart I-Procedures Implementing the National
Environmental Policy Act of 1969. The Board may, at its
discretion and in compliance with FCC policy, allow worstcase calculations by a qualified radiofrequency engineer in
lieu of actual measurements.
Compliance certification by a site user, since it will
demonstrate compliance of all emitters at the site, may be
submitted on behalf of all collocated facilities provided
there is annual demonstration of compliance. Financial
responsibility shall be in accordance with RIPE
compliance responsibility outlined in FCC policy
related to collocation sites.

B.

Excessive Exposure
Should the monitoring of a facility site reveal that the
site exceeds the current FCC standard and guidelines, the
owner(s) of all facilities
utilizing that site shall be
so notified. In accordance with FCC requirements, the
owner(s) must immediately reduce power or cease operation
as necessary to protect persons having access to the site,
tower, or antennae. Additionally, the owner(s) shall
submit to the Board a plan for the correction of the
situation that resulted in excessive exposure. Failure
to act as described above shall be a violation of the
permit.
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C.

Structural Inspection
Tower owner(s) shall pay for an independent consultant (a
licensed professional structural engineer), hired by the
Town, to conduct inspections of the tower's structural
integrity and safety. Guyed towers shall be inspected at
least every three years. Monopoles and non-guyed lattice
towers shall be inspected at least every five years. A
report of the inspection results shall be prepared by the
independent consultant and submitted to the Board and the
Town Clerk. Any major modification of existing facility
which includes changes to tower dimensions or antenna
numbers or type shall require new structural inspection.

D.

Unsafe Structure
Should the inspection of any tower reveal any structural
defect(s) which, in the opinion of the independent
consultant render(s) that tower unsafe, the following
actions must be taken: Within ten (10) business days of
notification of unsafe structure, the owner(s) of the tower
shall submit a plan to remediate the structural defect(s).
The plan shall be submitted to the Zoning Administrator, or
his/her designee, who shall review the plan and issue a
written statement to the owner(s) to proceed. This plan
shall be initiated within ten (10) days of the letter to
proceed, and completed as soon as reasonably possible.
Failure to accomplish this remediation of structural
defect(s) within ten (10) business days of initial
notification shall be a violation of the permit.

ARTICLE XII ENFORCEMENT
This ordinance shall be enforced as a civil ordinance in
accordance with 24 V.S.A., Chapter 59, and applicable provisions
of the Shelburne Charter.
ARTICLE XIII DEFINITIONS AND WORD USAGE
The following terms shall have the meanings indicated. The word
"shall" or "will" indicate mandatory requirements; "may" is
advisory and indicates recommendations which are not mandatory.
1.

ADEQUATE COVERAGE: Coverage is considered to be "adequate"
within that area surrounding a base station where the
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predicted or measured median field strength of the
transmitted signal is such that the majority of the time,
commonly used transceivers properly installed and operated
will be able to communicate within the base station without
objectionable noise and/or without calls being dropped. It
is acceptable for there to be holes within the area of
adequate coverage as long as the signal regains its
strength to allow functional use of a typical transceiver.
It is acceptable for there to be holes within the area of
adequate coverage as long as the signal regains its
strength further away from the base station. For the
limited purpose of determining whether the use of a
repeater is necessary or desirable, there shall be deemed
not to be adequate coverage within said holes. The outer
boundary of the area of adequate coverage, however, is that
location past which the signal does not regain.
2.

ADEQUATE CAPACITY: Capacity is considered to be "adequate"
if the grade of service ("GOS") is p.05 or better for
median teletraffic levels offered during the typical busy
hour, as assessed by direct measurement of the facility in
question. The GOS shall be determined by the use of
standard Eriang B calculations. As call blocking may occur
in either the land line or radio portions of a wireless
network, Adequate Capacity for this regulation shall apply
only to the capacity of the radio components. Where
capacity must be determined prior to the installation of
the personal wireless services facility in question,
Adequate Capacity shall be determined on the basis of a
20% busy hour (20% of all offered traffic occurring within
the busiest hour of the day), with total daily traffic
based on aggregate estimates of the expected traffic in
the coverage area.

3.

ANTENNA: A device which is attached to a tower, or other
structure for transmitting and/or receiving electromagnetic
waves.

4.

AVAILABLE SPACE: The space on a tower or structure to which
antennae of a telecommunications provider are both
structurally able to be attached.

5.

BASE STATION: The primary sending and receiving site in a
wireless telecommunications network. More than one base
station and/or more than one variety of telecommunications
provider can be located on a single tower or structure.
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6.

BROADCASTING: The dissemination of radio communications
intended to be received by the public, directly or by the
intermediary of relay stations.

7.

BULLETIN 65: Published by the FCC Office of Engineering and
Technology specifying radio frequency radiation levels and
methods to determine compliance.

8.

CABLE MICROCELL INTEGRATOR: A very low power (typically one
or two watt output per channel) transceiver
(transmitter/receiver) attached to, and interfaced with,
the cable TV infrastructure.

9.

CHANNEL: The segment of electromagnetic spectrum which
comprises a distinct audio, video or data signal. An
antenna may simultaneously transmit and receive multiple
channels.

10.

COMMUNICATIONS EQUIPMENT SHELTER: A structure designed
exclusively to enclose equipment used in connection with
telecommunications transmissions.

11.

dBm: Unit of measure of the power level of an
electromagnetic signal at the input of a receiver, given
its antenna system gain at a particular frequency,
expressed as decibels (dB) above one milliwatt. Signal
predictions with this measure are valid at one particular
frequency, and ambiguous unless all receivers and antenna
combinations are identical.

12.

dBu: Unit of measure of the field intensity of an
electromagnetic signal, expressed as decibels (dB) above
one microvolt per meter, an absolute measure for describing
and comparing service areas, independent of the many
variables (see d ) introduced by different receiver
configurations.

13.

FEDERAL COMMUNICATIONS COMMISSION (FCC): The government
agency responsible for regulating telecommunications in the
United States.

14.

GIGAHERTZ (GHz): One billion Hertz.

15.

HERTZ: One Hertz is the frequency of electric or magnetic
field which reverses polarity once each second, or one
cycle per second.

Ordinance – Towers & Telecommunications

Page 26

16.

LOCATION: References to site location shall be the exact
longitude and latitude, to the nearest tenth of a second;
the datum employed shall be specified.

17.

MEGAHERTZ (MHZ): One million Hertz.

18.

MONITORING: The measurement, by the use of instruments in
the field, of non-ionizing radiation exposure at a site as
a whole, or from individual telecommunications facilities,
towers, antennae, or repeaters.

19.

MONOPOLE: A single self-supporting vertical pole with no
guy wire anchors, usually consisting of a galvanized or
other unpainted metal, or a wooden pole with below grade
foundations.

20.

PERSONAL WIRELESS SERVICES: Commercial mobile services,
unlicensed wireless services, and common carrier wireless
exchange access services. These services include: cellular
services, personal communication services, specialized
mobile radio services, and paging services.

21. RADIAL COVERAGE PLOTS: Radial plots are the result of
drawing equally-spaced lines (radials) from the point of
the antenna, calculating the expected signal and indicating
this graphically on a map. The relative signal strength may
be indicated by varying the size or color at each point
being studied along the radial; a threshold plot would use
a mark to indicate whether that point would be strong
enough to provide adequate coverage - i.e. the points
meeting the threshold of adequate coverage. The drawback is
the concentration of points close to the antenna and the
divergence of points far from the site near the ends of the
radials.
22.

RADIATED-SIGNAL PROPAGATION STUDIES OR COVERAGE PLOTS:
Computer generated estimates of the signal emanating, and
prediction of coverage, from Antennas or Repeaters sited on
a specific tower or structure. The height above ground,
power input and output, frequency output, type of antenna,
antenna gain, topography of the site and its surroundings
are all taken into account to create these simulations.
They are the primarily tool for determining whether a site
will provide adequate coverage for the telecommunications
facility proposed for that site.
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23.

RADIO COMMUNICATIONS: The transmission by radio of writing,
signs, signals, pictures and sounds of all kinds, including
all instrumentalities, facilities, apparatus and services
(among other things, the receipt, forwarding and delivery
of communications) incidental to such transmission.

24.

REPEATER: A small receiver/relay transmitter of relatively
low power output designed to provide service to areas which
are not able to receive adequate coverage directly from a
base or primary station.

25.

STRUCTURALLY ABLE: The determination that a tower or
structure is capable of carrying the load imposed by the
proposed new antennae under all reasonable predictable
conditions as determined by professional structure
engineering analysis.

26.

STRUCTURE: An assembly of materials for occupancy or use,
including, but not limited to, a building, mobile home or
trailer, billboard, sign, wall or fence, except for a wall
or fence on a working farm.

27.

SUBSTANTIAL MODIFICATION OF A TELECOMMUNICATION FACILITY:
Any change, or proposed change in power input or output,
number of antennae, frequency, change in antenna type or
model, repositioning of antenna(s), change in number of
channels per antenna above the maximum number approved
under a telecommunication permit. Also, any change, or
proposed change in dimension of a tower or other structure
designed to support telecommunications equipment.

28.

TELECOMMUNICATIONS FACILITY: Any structure and/or equipment
which is used for the transmission into the atmosphere or
transmission and reception from the atmosphere of radio
frequency waves of a telecommunications provider, including
any tower or structure on which such equipment is located,
whether owned by the provider or some other entity, and
also including any accessory structure located on the
telecommunications property. For the purposes of this
ordinance, this definition shall include facilities for the
broadcasting of radio communications.

29.

TELECOMMUNICATIONS PROPERTY: A lot, or any part thereof,
which is owned or leased by one or more telecommunications
providers and upon which one or more telecommunications
facility(s) and required landscaping are located. It shall

Ordinance – Towers & Telecommunications

Page 28

